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In 1890, Samuel Warren and Louis Brandeis wrote about the increasing prolife-
ration of gossip in newspapers.' Today, the problems Warren and Brandeis were
concerned about are dramatically magnified by the vast expansion of the media. In
addition to newspapers, there are magazines, movies, television, and the Internet.
From marketers to moviemakers, from tabloids to 24-hour news channels, from
talk shows to reality TV, we are witnessing an explosion in the demand for images,
video, and stories about the personal lives of individuals, both famous and obscure.
Further, anybody with a website can now disseminate information instantly around
the world.

Warren and Brandeis were also concerned with photography, a new technol-
ogy that had the potential to greatly facilitate information gathering by the media.
Today, technologies of gathering data are significantly more sophisticated. Video
cameras are in widespread use and exist in miniature forms for easy concealment;
high-powered telephoto lenses can enable one to film or photograph from large
distances. Moreover, almost every cell phone now contains a small built-in camera.

This chapter focuses on legal remedies for the gathering and dissemination of
personal information by media entities. “Media” is understood broadly in this
chapter to include people and businesses that gather and disseminate information
to inform, advertise, or entertain. The chapter then explores four general types of
privacy incursion by the media: (1) intrusions and harassment in the course of
gathering information; (2) the disclosure of truthful information, (3) the dissemi-
nation of misleading or false information; and (4) the appropriation of name or
likeness. The principal remedies for media incursions into privacy are the four
privacy torts inspired by Warren and Brandeis’s article. The privacy torts are not
the only remedies for privacy invasions. The tort of defamation, discussed at length
in this chapter, is an older remedy for a particular type of privacy intrusion — the
dissemination of false information. Another remedy is the tort of infliction of
emotional distress, which is discussed briefly in section C. Additionally, a number
of states have enacted statutes that protect against particular forms of disclosure.

' Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890).
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In order to report the news, journalists must gather information. This task often
involves being nosy, inquisitive, and aggressive. Given the vast proliferation of
media and the tremendous competition to get breaking information and live video
or photographs, there is great potential for media information gathering to become
intrusive and harassing, especially when a person becomes the subject of a
prominent story. In response to such intrusions by information gatherers, an injured
party has available a number of remedies. The primary remedy is the tort of
intrusion upon seclusion. Some states, such as California, have passed statutes
providing remedies from aggressive photographers, known as “paparazzi.” These
two types of remedies will be the focus of this section. Other remedies include
trespass (if the newsgatherer wrongfully entered one’s home or property) and fraud
(if the newsgatherer lied or used deceitful methods to obtain information).
Additionally, the electronic surveillance laws of many states provide remedies
when one records the conversations of others without their consent. In a number
of states, consent is required from all participants to a conversation. In some states
and under federal electronic surveillance law, consent is only required from one of
the parties. As a consequence of such one-party consent statutes, a journalist can
secretly record a conversation in which she participates.

1. INTRUSION UPON SECLUSION

INTRUSION UPON SECLUSION
Restatement (Second) of Torts § 652B

One who intentionally intrudes, physically or otherwise, upon the solitude or
seclusion of another or his private affairs or concerns, is subject to liability to the
other for invasion of his privacy, if the intrusion would be highly offensive to a
reasonable person.

NOTES & QUESTIONS

1. Intrusion upon Seclusion vs. Public Disclosure of Private Facts. The tort of
intrusion concerns the way that the information is obtained. In contrast, for the
tort of public disclosure of private facts, liability does not depend upon how the
information is obtained. Consider the following commentary to the
Restatement:

Comment (a): Intrusion “does not depend upon any publicity given to the
person whose interest is invaded or to his affairs.”

Comment (b): “The intrusion itself makes the defendant subject to liability,
even though there is no publication or other use of any kind of the photograph
or information outlined.”
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NADER V. GENERAL MOTORS CORP.
255N.E.2d 765 (N.Y. Ct. App. 1970)

FULD, C.J.. .. The plaintiff [Ralph Nader], an author and lecturer on automotive
safety, has, for some years, been an articulate and severe critic of General Motors’
products from the standpoint of safety and design. According to the complaint —
which, for present purposes, we must assume to be true — the appellant [General
Motors Corporation], having learned of the imminent publication of the plaintiff’s
book “Unsafe at Any Speed,” decided to conduct a campaign of intimidation
against him in order to “suppress plaintiff’s criticism of and prevent his disclosure
of information” about its products. To that end, the appellant authorized and
directed the other defendants to engage in a series of activities which, the plaintiff
claims in his first two causes of action, violated his right to privacy.

Specifically, the plaintiff alleges that the appellant’s agents (1) conducted a
series of interviews with acquaintances of the plaintiff, “questioning them about,
and casting aspersions upon (his) political . . . racial and religious views. . . ; his
integrity; his sexual proclivities and inclinations; and his personal habits”; (2) kept
him under surveillance in public places for an unreasonable length of time; (3)
caused him to be accosted by girls for the purpose of entrapping him into illicit
relationships; (4) made threatening, harassing and obnoxious telephone calls to
him; (5) tapped his telephone and eavesdropped, by means of mechanical and
electronic equipment, on his private conversations with others; and (6) conducted
a “continuing” and harassing investigation of him. [Nader’s complaint, among
other things, contained a cause of action for intrusion.]

- .. It should be emphasized that the mere gathering of information about a
particular individual does not give rise to a cause of action under [the intrusion
tort]. Privacy is invaded only if the information sought is of a confidential nature
and the defendant’s conduct was unreasonably intrusive. Just as a common-law

copyright is lost when material is published, so, too, there can be no invasion of

privacy where the information sought is open to public view or has been
voluntarily revealed to others. In order to sustain a cause of action for invasion of
privacy, therefore, the plaintiff must show that the appellant’s conduct was truly
“Intrusive” and that it was designed to elicit information which would not be
available through normal inquiry or observation. . . .

... Atmost, only two of the activities charged to the appellant are, in our view,
actionable as invasions of privacy under the law of the District of Columbia. . . .

Turning, then, to the particular acts charged in the complaint, we cannot find
any basis for a claim of invasion of privacy, under District of Columbia law, in the
allegations that the appellant, through its agents or employees, interviewed many
persons who knew the plaintiff, asking questions about him and casting aspersions
on his character. Although those inquiries may have uncovered information of a
personal nature, it is difficult to see how they may be said to have invaded the
plaintiff’s privacy. Information about the plaintiff which was already known to
others could hardly be regarded as private to the plaintiff. Presumably, the plaintiff
had previously revealed the information to such other persons, and he would
necessarily assume the risk that a friend or acquaintance in whom he had confided
might breach the confidence. If, as alleged, the questions tended to disparage the
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plaintiff’s character, his remedy would seem to be by way of an action for
defamation, not for breach of his right to privacy.

Nor can we find any actionable invasion of privacy in the allegations that the
appellant caused the plaintiff to be accosted by girls with illicit proposals, or that
it was responsible for the making of a large number of threatening and harassing
telephone calls to the plaintiff’s home at odd hours. Neither of these activities,
howsoever offensive and disturbing, involved intrusion for the purpose of
gathering information of a private and confidential nature. . . .

Apart, however, from the foregoing allegations which we find inadequate to
spell out a cause of action for invasion of privacy under District of Columbia law,
the complaint contains allegations concerning other activities by the appellant or
its agents which do satisfy the requirements for such a cause of action. The one
which most clearly meets those requirements is the charge that the appellant and
its codefendants engaged in unauthorized wiretapping and eavesdropping by
mechanical and electronic means. . . . .

There are additional allegations that the appellant hired people to shadow the
plaintiff and keep him under surveillance. In particular, he claims that, on one
occasion, one of its agents followed him into a bank, getting sufficiently close to
him to see the denomination of the bills he was withdrawing from his account.
From what we have already said, it is manifest that the mere observation of the
plaintiff in a public place does not amount to an invasion of his privacy. But, under
certain circumstances, surveillance may be so “overzealous” as to render it
actionable. Whether or not the surveillance in the present case falls into this latter
category will depend on the nature of the proof. A person does not automatically
make public everything he does merely by being in a public place, and the mere
fact that Nader was in a bank did not give anyone the right to try to discover the
amount of money he was withdrawing. On the other hand, if the plaintiff acted in
such a way as to reveal that fact to any casual observer, then, it may not be said
that the appellant intruded into his private sphere. In any event, though, it is enough
for present purposes to say that the surveillance allegation is not insufficient as a
matter of law. . . .

BRIETEL, J. concurring in the result. . . . [S]cholars, in trying to define the
elusive concept of the right of privacy, have, as of the present, subdivided the
common law right into separate classifications, most significantly distinguishing
between unreasonable intrusion and unreasonable publicity. This does not mean,
however, that the classifications are either frozen or exhausted, or that several of
the classifications may not overlap.

Concretely applied to this case, it is suggested, for example, that it is premature
to hold that the attempted entrapment of plaintiff in a public place by seemingly
promiscuous ladies is no invasion of any of the categories of the right to privacy
and is restricted to a much more limited cause of action for intentional infliction of
mental distress. Moreover, it does not strain credulity or imagination to conceive
of the systematic “public” surveillance of another as being the implementation of
a plan to intrude on the privacy of another. Although acts performed in “public,”
especially if taken singly or in small numbers, may not be confidential, at least
arguably a right to privacy may nevertheless be invaded through extensive or
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exhaustive monitoring and cataloguing of acts normally disconnected and
anonymous.

These are but illustrations of the problems raised in attempting to determine
issues of relevancy and allocability of evidence in advance of a trial record. The
other allegations so treated involve harassing telephone calls, and investigatory
interviews. It is just as important that while allegations treated singly may not
constitute a cause of action, they may do so in combination, or serve to enhance
other violations of the right to privacy.

It is not unimportant that plaintiff contends that a giant corporation had
allegedly sought by surreptitious and unusual methods to silence an unusually
effective critic. If there was such a plan, and only a trial would show that, it is
unduly restrictive of the future trial to allocate the evidence beforehand based only
on a pleader’s specification of overt acts on the bold assumption that they are not
connected causally or do not bear on intent and motive.

It should be observed, too, that the right to privacy, even as thus far developed,
does not always refer to that which is not known to the public or is confidential.
Indeed, the statutory right of privacy in this State and perhaps the most traditional
right of privacy in the “common law sense” relates to the commercialized publicity
of one’s face or name, perhaps the two most public aspects of an individual. . . .

Accordingly, because of the prematurity of ruling on any other question but
the sufficiency of the causes of action, I concur in result only.

NOTES & QUESTIONS

1. Postscript. General Motors eventually settled the case with Nader for $425,000.
It also made a public apology to Nader.*

2. Intrusion Liability Only for Confidential Information? The Nader court finds
that mere information gathering is not actionable under the intrusion tort. It
states: “Privacy is invaded only if the information sought is of a confidential
nature and the defendant’s conduct was unreasonably intrusive.” Hence, GM’s
interviewing of Nader’s acquaintances, harassing phone calls, and use of “girls
with illicit proposals” did not constitute an intrusion on his privacy. Note,
however, the text of Restatement (Second) Torts, § 652B. Does this text require
the court’s holding in this regard? Is the text consistent with this holding?

3. Surveillance in Public Places. The Restatement of Torts adopts a similar
approach to the majority in Nader:

The defendant is subject to liability under the rule stated in this Section only
when he has intruded into a private place, or has otherwise invaded a private
seclusion that the plaintiff has thrown about his person or affairs. Thus there is
no liability for the examination of a public record concerning the plaintiff, or of
documents that the plaintiff is required to keep and make available for public
inspection. Nor is there liability for observing him or even taking his
photograph while he is walking on the public highway, since he is not then in
seclusion, and his appearance is public and open to the public eye. Even in a
public place, however, there may be some matters about the plaintiff, such as

2 For more background about case, see Stuart M. Speiser, Lawsuit (1980).
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his underwear or lack of it, that are not exhibited to the public gaze; and there
may still be invasion of privacy when there is intrusion upon these matters.
Restatement (Second) of Torts § 652B comment (c).

Judge Breitel’s concurrence goes even further than the majority: “Although
acts performed in ‘public,” especially if taken singly or in small numbers, may
not be confidential, at least arguably a right to privacy may nevertheless be
invaded through extensive or exhaustive monitoring and cataloguing of acts
normally disconnected and anonymous.” How does Breitel’s approach differ
from the majority’s approach and that of the Restatement?

Also consider Summers v. Bailey, 55 F.3d 1564 (11th Cir. 1995), where the
court held:

Traditionally, watching or observing a person in a public place is not an
intrusion upon one’s privacy. However, Georgia courts have held that
surveillance of an individual on public thoroughfares, where such surveillance
aims to frighten or torment a person, is an unreasonable intrusion upon a
person’s privacy.

. Harassing Phone Calls. Nader holds that there is no actionable invasion of

privacy caused by a “large number of threatening and harassing telephone cails
... at odd hours.” The Restatement of Torts (Second) takes a different view. It
first concedes that “there is no liability for knocking at the plaintiff’s door, or
calling him to the telephone on one occasion or even two or three, to demand
payment of a debt.” But the Restatement then states: “It is only when the
telephone calls are repeated with such persistence and frequency as to amount
to a course of hounding the plaintiff, that becomes a substantial burden to his
existence, that his privacy is invaded.” Restatement (Second) of Torts § 652B
comment (d).

Courts have also found that harassing a person by telephone can support a
tort privacy claim. In Donnel v. Lara, 703 S.W.2d 257 (Tex. App. 1985), the
court held that excessive telephone harassment “by placing repeated phone calls
to [a person’s] residence at unreasonable hours” can be actionable. In Harms v.
Miami Daily News, Inc., 127 So. 2d 715 (Fla. App. 1961), the defendant
published in the newspaper the following statement: “Wanna hear a sexy
telephone voice? Call [number] and ask for Louise.” As a result, the plaintiff
was “flooded with hundreds of telephone calls by various and sundry persons.”
The court concluded that the plaintiff had an actionable claim against the
defendant, and that there was sufficient evidence for the jury to decide whether
it was highly offensive.

. Wiretapping and Electronic Surveillance. In Hamberger v. Eastman, 206 A.2d

239 (N.H. 1964), a husband and wife brought an intrusion action against their
landlord for installing a secret recording device in their bedroom. The device
had wires going into the landlord’s residence. The court sided with the

plaintiffs:

The defendant contends that the right of privacy should not be recognized on
the facts of the present case as they appear in the pleadings because there are no
allegations that anyone listened or overheard any sounds or voices originating
from the plaintiffs’ bedroom. The tort of intrusion on the plaintiffs’ solitude or
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seclusion does not require publicity and communication to third persons
although this would affect the amount of damages, as Prosser makes clear. The
defendant also contends that the right of privacy is not violated unless
something has been published, written or printed and that oral publicity is not
sufficient. Recent cases make it clear that this is not a requirement.

If the peeping Tom, the big ear and the electronic eavesdropper (whether
ingenious or ingenuous) have a place in the hierarchy of social values, it ought
not to be at the expense of a married couple minding their own business in the
seclusion of their bedroom who have never asked for or by their conduct
deserved a potential projection of their private conversations and actions to their
landlord or to others. Whether actual or potential such “publicity with respect
to private matters of purely personal concern is an injury to personality. It
impairs the mental peace and comfort of the individual and may produce
suffering more acute than that produced by a mere bodily injury.” 111 Pound,
Jurisprudence 58 (1959). The use of parabolic microphones and sonic wave
devices designed to pick up conversations in a room without entering it and at
a considerable distance away makes the problem far from fanciful.

6. The Highly Offensive Requirement. What intrusions are “highly offensive to
a reasonable person” as required by the tort? Courts have held that trespasses
into places where people have reasonable expectations of privacy are
actionable, as are unjustified searches. See, e.g., Gerard v. Parish of Jefferson,
424 So. 2d 440 (La. App. 1982) (dog catcher entered plaintiff’s property
without authorization); K-Mart Corp. v. Trotti, 677 S.W.2d 632 (Tex. App.
1984) (unauthorized search of employee’s personal locker). In Klebanoff v.
McMongale, 552 A.2d 677 (Pa. Super. 1988), about 20 to 30 pro-life
demonstrators picketed noisily on the public street directly outside of an
abortion doctor’s home. This had a “devastating effect . . . on the [doctor and
his family’s] quiet enjoyment of their home,” and the family was “figuratively,
and perhaps literally, trapped within the home, and held captive.” The court
held that the protestors could be enjoined.

As illustrated by Hamberger and Nader, non-physical activities such as
wiretapping and overzealous surveillance can amount to highly offensive
intrusions. Peering into a person’s home windows can be actionable according
to the court in Pinkerton Nat’l Detective Agency, Inc. v. Stevens, 132 S.E.2d
119 (Ga. App. 1963). In Pulla v. Amoco Oil Co., 882 F. Supp. 836 (S.D. Iowa
1994), the court held that it was actionable when the defendant illegally
accessed the plaintiff’s credit card records to determine if he abused his sick
leave at work.
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DIETEMANN V. TIME, INC,
449 F.2d 245 (9th Cir. 1971)

HUFSTEDLER, C.J. . . . Plaintiff, a disabled veteran with little education, was
engaged in the practice of healing with clay, minerals, and herbs — as practiced,
simple quackery.

Defendant, Time, Incorporated, a New York corporation, publishes Life
Magazine. Its November 1, 1963 edition carried an article entitled “Crackdown on
Quackery.” The article depicted plaintiff as a quack and included two pictures of
him. One picture was taken at plaintiff’s home on September 20, 1963, previous
to his arrest on a charge of practicing medicine without a license, and the other
taken at the time of his arrest.

Life Magazine entered into an arrangement with the District Attorney’s Office
of Los Angeles County whereby Life’s employees would visit plaintiff and obtain
facts and pictures concerning his activities. Two employees of Life, Mrs. Jackie
Metcalf and Mr. William Ray, went to plaintiff’s home on September 20, 1963.
When they arrived at a locked gate, they rang a bell and plaintiff came out of his
house and was told by Mrs. Metcalf and Ray that they had been sent there by a
friend, a Mr. Johnson. The use of Johnson’s name was a ruse to gain entrance.
Plaintiff admitted them and all three went into the house and into plaintiff’s den.

The plaintiff had some equipment which could at best be described as gadgets,
not equipment which had anything to do with the practice of medicine. Plaintiff,
while examining Mrs. Metcalf, was photographed by Ray with a hidden camera
without the consent of plaintiff. One of the pictures taken by him appeared in Life
Magazine showing plaintiff with his hand on the upper portion of Mrs. Metcalf’s
breast while he was looking at some gadgets and holding what appeared to be a
wand in his right hand. Mrs. Metcalf had told plaintiff that she had a lump in her
breast. Plaintiff concluded that she had eaten some rancid butter 11 years, 9
months, and 7 days prior to that time. Other persons were seated in the room during
this time.

The conversation between Mrs. Metcalf and plaintiff was transmitted by radio
transmitter hidden in Mrs. Metcalf’s purse to a tape recorder in a parked
automobile occupied by Joseph Bride, Life employee, John Miner of the District
Attorney’s Office, and Grant Leake, an investigator of the State Department of
Public Health. While the recorded conversation was not quoted in the article in
Life, it was mentioned that Life correspondent Bride was making notes of what
was being received via the radio transmitter, and such information was at least
referred to in the article.

The foregoing events were photographed and recorded by an arrangement
among Miner of the District Attorney’s Office, Leake of the State Department of
Public Health, and Bride, a representative of Life. It had been agreed that Life
would obtain pictures and information for use as evidence, and later could be used
by Life for publication. . . .

Plaintiff, although a journeyman plumber, claims to be a scientist. Plaintiff had
no listings and his home had no sign of any kind. He did not advertise, nor did he
have a telephone. He made no charges when he attempted to diagnose or to
prescribe herbs and minerals. He did accept contributions.
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[The plaintiff was arrested at his home on a charge of practicing medicine
without a license. After the plaintiff entered a plea of nolo contendere to the
charges, Life’s article was published. The plaintiff sued Life in federal district
court. The district court concluded that the defendant had invaded the plaintiff’s
privacy and awarded $1,000 in damages. ]

. . . In jurisdictions other than California in which a common law tort for
invasion of privacy is recognized, it has been consistently held that surreptitious
electronic recording of a plaintiff’s conversation causing him emotional distress is
actionable. Despite some variations in the description and the labels applied to the
tort, there is agreement that publication is not a necessary element of the tort, that
the existence of a technical trespass is immaterial, and that proof of special
damages is not required. . . .}

... [W]e have little difficulty in concluding that clandestine photography of
the plaintiff in his den and the recordation and transmission of his conversation
without his consent resulting in his emotional distress warrants recovery for
invasion of privacy in California. . . .

Plaintiff’s den was a sphere from which he could reasonably expect to exclude
eavesdropping newsmen. He invited two of defendant’s employees to the den. One
who invites another to his home or office takes a risk that the visitor may not be
what he seems, and that the visitor may repeat all he hears and observes when he
leaves. But he does not and should not be required to take the risk that what is
heard and seen will be transmitted by photograph or recording, or in our modern
world, in full living color and hi-fi to the public at large or to any segment of it that
the visitor may select. A different rule could have a most pernicious effect upon
the dignity of man and it would surely lead to guarded conversations and conduct
where candor is most valued, e.g., in the case of doctors and lawyers.

The defendant claims that the First Amendment immunizes it from liability for
invading plaintiff’s den with a hidden camera and its concealed electronic
instruments because its employees were gathering news and its instrumentalities
“are indispensable tools of investigative reporting.” We agree that newsgathering
is an integral part of news dissemination. We strongly disagree, however, that the
hidden mechanical contrivances are “indispensable tools” of newsgathering.
Investigative reporting is an ancient art; its successful practice long antecedes the
invention of miniature cameras and electronic devices. The First Amendment has
never been construed to accord newsmen immunity from torts or crimes committed
during the course of newsgathering. The First Amendment is not a license to
trespass, to steal, or to intrude by electronic means into the precincts of another’s
home or office. It does not become such a license simply because the person
subjected to the intrusion is reasonably suspected of committing a crime.

Defendant relies upon the line of cases commencing with New York Times Co.
v. Sullivan and extending through Rosenbloom v. Metromedia, Inc. to sustain its
contentions that (1) publication of news, however tortiously gathered, insulates
defendant from liability for the antecedent tort, and (2) even if it is not thus shielded

* Editors® Note: Special damages, or “consequential” damages, are damages that follow from
the initial harm. They include lost profits and other diminishments of the plaintiff’s income, such as
increased expenses.
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from liability, those cases prevent consideration of publication as an element in
computing damages. . . . {

No interest protected by the First Amendment is adversely affected by
permitting damages for intrusion to be enhanced by the fact of later publication of
the information that the publisher improperly acquired. Assessing damages for the
additional emotional distress suffered by a plaintiff when the wrongfully acquired
data are purveyed to the multitude chills intrusive acts,/ It does not chill freedom of
expression guaranteed by the First Amendment. A rule forbidding the use of
publication as an ingredient of damages would deny to the injured plaintiff
recovery for real harm done to him without any countervailing benefit to the
legitimate interest of the public in being informed. The same rule would encourage
conduct by news media that grossly offends ordinary men. . . .

DESNICK V. AMERICAN BROADCASTING CO., INC.
44 F.3d 1345 (7th Cir. 1995)

[Dr. Desnick owned an ophthalmic clinic known as the Desnick Eye Center. The
Eye Center had 25 offices in four states and performed over 10,000 cataract
operations each year, mainly on elderly persons under Medicare. In 1993, Entine,
the producer of ABC’s news program Primetime Live, telephoned Dr. Desnick and
told him that the show wanted to do a segment on cataract practices. Entine told
Desnick that the segment would be “fair and balanced” and that it would not
include undercover surveillance. Desnick permitted an ABC crew to videotape the
Eye Center’s Chicago office, to film a cataract operation, and to-interview doctors
and patients. However, unknown to Desnick, Entine sent seven people with
concealed cameras to the Eye Center’s Wisconsin and Indiana offices. These seven
people posed as patients and requested eye operations. Glazer and Simon are
among the employees who were secretly videotaped examining these “test
patients.”

When the program aired, it was introduced by Sam Donaldson, who began by
stating: “We begin tonight with the story of a so-called ‘big cutter,” Dr. James
Desnick. . . . [I]n our undercover investigation of the big cutter you’ll meet tonight,
we turned up evidence that he may also be a big charger, doing unnecessary
cataract surgery for the money.” As part of the segment, brief interviews with four
patients of the Desnick Eye Center were shown. While one of the patients was
satisfied (“I was blessed”), the other three were not. Indeed, one of them
commented, “If you got three eyes, he’ll get three eyes.” Donaldson then reported
on the experiences of the seven test patients. The two who were under 65 and
therefore ineligible for Medicare reimbursement were found by the clinic not to
need cataract surgery. The Desnick eye clinic told four of the other five that they
did need this operation.

Donaldson told the viewer that Primetime Live hired a professor of
ophthalmology to examine the test patients who had been told they needed cataract
surgery. The professor not only said that these patients did not need it, but with
regard to one, he stated, “I think it would be near malpractice to do surgery on
him.” Later in the segment he denies that this could just be an honest difference of
opinion between professionals. The show also mentioned that the Illinois Medical
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Board had charged Dr. Desnick with malpractice and deception. Additionally, the
show contained an “ambush interview” of Dr. Desnick while he was at an airport,
with Donaldson shouting out allegations of fraud to Desnick.

Among a number of causes of action raised by the plaintiffs, who included the
Desnick Eye Clinic, and Simon and Glazer as individual plaintiffs, is an action for
intrusion upon seclusion.]

POSNER, C.J. . . . To enter upon another’s land without consent is a trespass.
The force of this rule has, it is true, been diluted somewhat by concepts of privilege
and of implied consent. But there is no journalists’ privilege to trespass. And there
can be no implied consent in any nonfictitious sense of the term when express
consent is procured by a misrepresentation or a misleading omission. The Desnick
Eye Center would not have agreed to the entry of the test patients into its offices
had it known they wanted eye examinations only in order to gather material for a
television expose of the Center and that they were going to make secret videotapes
of the examinations. Yet some cases, illustrated by Martin v. Fidelity & Casualty
Co., 421 So. 2d 109, 111 (Ala. 1982), deem consent effective even though it was
procured by fraud. There must be something to this surprising result. Without it a
restaurant critic could not conceal his identity when he ordered a meal, or a browser
pretend to be interested in merchandise that he could not afford to buy. Dinner
guests would be trespassers if they were false friends who never would have been
invited had the host known their true character, and a consumer who in an effort
to bargain down an automobile dealer falsely claimed to be able to buy the same
car elsewhere at a lower price would be a trespasser in the dealer’s showroom.
Some of these might be classified as privileged trespasses, designed to promote
competition. Others might be thought justified by some kind of implied consent —
the restaurant critic for example might point by way of analogy to the use of the
“fair use” defense by book reviewers charged with copyright infringement and
argue that the restaurant industry as a whole would be injured if restaurants could
exclude critics. But most such efforts at rationalization would be little better than
evasions. The fact is that consent to an entry is often given legal effect even though
the entrant has intentions that if known to the owner of the property would cause
him for perfectly understandable and generally ethical or at least lawful reasons to
revoke his consent.

The law’s willingness to give effect to consent procured by fraud is not limited
to the tort of trespass. The Restatement gives the example of a man who obtains
consent to sexual intercourse by promising a woman $100, yet (unbeknownst to
her, of course) he pays her with a counterfeit bill and intended to do so from the
start. The man is not guilty of battery, even though unconsented-to sexual
intercourse is a battery. Yet we know that to conceal the fact that one has a venereal
disease transforms “consensual” intercourse into battery. Seduction, standardly
effected by false promises of love, is not rape; intercourse under the pretense of
rendering medical or psychiatric treatment is, at least in most states. It certainly is
battery. Trespass presents close parallels. If a homeowner opens his door to a
purported meter reader who is in fact nothing of the sort — just a busybody curious
about the interior of the home — the homeowner’s consent to his entry is not a
defense to a suit for trespass. And likewise if a competitor gained entry to a

(>
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business firm’s premises posing as a customer but in fact hoping to steal the firm’s
trade secrets.

How to distinguish the two classes of case — the seducer from the medical
impersonator, the restaurant critic from the meter-reader impersonator? The
answer can have nothing to do with fraud; there is fraud in all the cases. It has to
do with the interest that the torts in question, battery and trespass, protect. The one
protects the inviolability of the person, the other the inviolability of the person’s
property. The woman who is seduced wants to have sex with her seducer, and the
restaurant owner wants to have customers. The woman who is victimized by the
medical impersonator has no desire to have sex with her doctor; she wants medical
treatment. And the homeowner victimized by the phony meter reader does not want
strangers in his house unless they have authorized service functions. The dealer’s
objection to the customer who claims falsely to have a lower price from a
competing dealer is not to the physical presence of the customer, but to the fraud
that he is trying to perpetuate. The lines are not bright — they are not even
inevitable. They are the traces of the old forms of action, which have resulted in a
multitude of artificial distinctions in modern law. But that is nothing new.

There was no invasion in the present case of any of the specific interests that
the tort of trespass seeks to protect. The test patients entered offices that were open
to anyone expressing a desire for ophthalmic services and videotaped physicians
engaged in professional, not personal, communications with strangers (the testers
themselves). The activities of the offices were not disrupted. . . . Nor was there any
“inva[sion of] a person’s private space,” as in our hypothetical meter-reader case,
as in the famous case of De May v. Roberts, 9 N.W. 146 (Mich. 1881) (where a
doctor, called to the plaintiff’s home to deliver her baby, brought along with him
a friend who was curious to see a birth but was not a medical doctor, and
represented the friend to be his medical assistant), as in one of its numerous modern
counterparts, . . . and as in Dietemann v. Time, Inc., 449 F.2d 245 (9th Cir. 197 D),
on which the plaintiffs in our case rely. Dietemann involved a home. True, the
portion invaded was an office, where the plaintiff performed quack healing of
nonexistent ailments. The parallel to this case is plain enough, but there is a
difference. Dietemann was not in business, and did not advertise his services or
charge for them. His quackery was private.

No embarrassingly intimate details of anybody’s life were publicized in the
present case. There was no eavesdropping on a private conversation; the testers
recorded their own conversations with the Desnick Eye Center’s physicians. There
was no violation of the doctor-patient privilege. There was no theft, or intent to
steal, trade secrets; no disruption of decorum, of peace and quiet; no noisy or
distracting demonstrations. Had the testers been undercover FBI agents, there
would have been no violation of the Fourth Amendment, because there would have
been no invasion of a legally protected interest in property or privacy. . . .

What we have said largely disposes of [the claim of] infringement of the right
of privacy. . . . The right of privacy embraces several distinct interests, but the only
ones conceivably involved here are the closely related interests in concealing
intimate personal facts and in preventing intrusion into legitimately private
activities, such as phone conversations. As we have said already, no intimate
personal facts concerning the two individual plaintiffs . . . were revealed; and the




92 | CHAPTER 3. PRIVACY AND THE MEDIA A. INFORMATION GATHERING I 93

only conversations that were recorded were conversations with the testers Can one trespass if one obtains consent through deception? And can a person

themselves. trespass if she is present upon another’s land with consent but secretly engages

NOTES & QUESTIONS

1. Investigative Reporting. As is illustrated by Dietemann and Desnick,
investigative reporting often depends upon deception. Those cases are split on
the issue of whether such investigative techniques can give rise to intrusion.
Recall the Dietemann court’s statement:

Investigative reporting is an ancient art; its successful practice long antecedes
the invention of miniature cameras and electronic devices. The First
Amendment has never been construed to accord newsmen immunity from torts
or crimes committed during the course of newsgathering. The First Amendment
is not a license to trespass, to steal, or to intrude by electronic means into the
precincts of another’s home or office. It does not become such a license simply
becausp _the person subjected to the intrusion is reasonably suspected of
committing a crime.

However, investigative reporting has served an important function
throughout history. In 1887, a reporter named Nellie Bly pretended to be
mentally ill to gain access to a mental asylum. Her portrayal of the brutal
conditions led to significant reforms. Upton Sinclair went undercover as a
meatpacker to expose conditions in slaughterhouses for his book The Jungle in
1904. C. Thomas Dienes argues:

= Undercover journalism often serves the public interest. In the public sector,

it allows the media to perform its role as the eyes and ears of the people, to
perform a checking function on government. Especially at a time when citizens

are often unable or unwilling to supervise government, this media role is critical

to self-government. In the private sector, when the government fails in its
responsibility to protect the public against fraudulent and unethical business and
professional practices, whether because of lack of resources or unwillingness,
media exposure of 4such practices can and often does provide the spur forcing
government action.

. Posner’s Analogies in Desnick. Judge Posner draws an analogy between (1)
seduction with false promises of love in order to have sexual intercourse and
(2) the deceitful trespass in Desnick. Are these situations really analogous?

. Trespass: The Food Lion Case. The tort of trespass is related to the tort of
intrusion. To commit a trespass, one must enter upon another’s land without
consent. To what extent does trespass overlap with intrusion? In many respects,
it has fewer requirements — no requirement that solitude or seclusion be
invaded, that a private matter be involved, or that the invasion be highly
offensive. On the other hand, intrusion can be committed without entering upon
another’s land.

4 C. Thomas Dienes, Protecting Investigative Journalism, 67 Geo. Wash. L. Rev. 1139, 1141,

in activities that the landowner would likely not authorize? Consider Food Lion,
Inc. v. ABC, 194 F.3d 505 (4th Cir. 2001). ABC reporters investigated
allegations of unsanitary food-handling practices at supermarkets operated by
Food Lion, Inc. According to the allegations, “Food Lion employees ground
out-of-date beef together with new beef, bleached rank meat to remove its odor,
and re-dated (and offered for sale) products not sold before their printed
expiration date.” Two reporters submitted fake resumes to obtain jobs at Food
Lion supermarkets. The reporters secretly videotaped the food-handling
practices at the stores. The reporters quit their jobs within a few weeks. The
video was broadcast on the show Primetime Live. “The broadcast included, for
example, videotape that appeared to show Food Lion employees repackaging
and redating fish that had passed the expiration date, grinding expired beef with
fresh beef, and applying barbeque sauce to chicken past its expiration date in
order to mask the smell and sell it as fresh in the gourmet food section.” Food
Lion sued for fraud, breach of duty of loyalty, trespass, and unfair trade
practices. Food Lion won at trial — $1,400 on the fraud claim, $1 each for the
duty of loyalty and trespass claims, and $1,500 on the unfair trade practices
claim. The jury awarded approximately $5.5 million in punitive damages on
the fraud claim, which the court reduced to $315,000.

On appeal, the court dismissed the fraud and unfair trade practices claims
but affirmed the duty of loyalty and trespass claims.

Regarding the trespass claim, the court reasoned:

[T]t is a trespass to enter upon another’s land without consent. Accordingly,
consent is a defense to a claim of trespass. Even consent gained by
misrepresentation is sometimes sufficient. See Desnick v. American Broad.
Cos., 44 F.3d 1345 (7th Cir. 1995). The consent to enter is canceled out,
however, “if a wrongful act is done in excess of and in abuse of authorized
entry.” ...

[W]e have not found any case suggesting that consent based on a resume
misrepresentation turns a successful job applicant into a trespasser the moment
she enters the employer’s premises to begin work. . . .

There is a problem, however, with what Dale and Barnett did after they
entered Food Lion’s property. The jury also found that the reporters committed
trespass by breaching their duty of loyalty to Food Lion “as a result of pursuing
[their] investigation for ABC.” We affirm the finding of trespass on this ground
because the breach of duty of loyalty — triggered by the filming in non-public
areas, which was adverse to Food Lion — was a wrongful act in excess of Dale
and Barnett’s authority to enter Food Lion’s premises as employees. . . .

[Slecretly installing a video camera in someone’s private home can be a
wrongful act in excess of consent given to enter. In the trespass case of Miller
v. Brooks the (defendant) wife, who claimed she had consent to enter her
estranged husband’s (the plaintiff’s) house, had a private detective place a video
camera in the ceiling of her husband’s bedroom. The court noted that “[e]ven
an authorized entry can be trespass if a wrongful act is done in excess of and in
abuse of authorized entry.” . . . We recognize that Miller involved a private

1143 (1999). For further background about investigative journalism and the use of deception, see
Berna(d W. Bell, Secrets and Lies: News Media and Law Enforcement Use of Deception as an
Investigative Tool, 60 U. Pitt. L. Rev. 745 (1999).

home, not a grocery store, and that it involved some physical alteration to the
plaintiff’s property (installation of a camera). Still, we believe the general
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pr.inciple is. applicable here, at least in the case of Dale, who worked in a Food
Lion store in North Carolina. Although Food Lion consented to Dale’s entry to
do her job, she exceeded that consent when she videotaped in non-public areas

pf thq store and worked against the interests of her second employer, Food Lion
in doing so. . . . ,

The court only affirmed the duty of loyalty and trespass claims. As a result
Food Lion could only collect $2 in damages because the punitive damages weré
‘pased_ on the fraud claim. Although Food Lion did not involve the tort of
intrusion, to what extent is its holding regarding the tort of trespass applicable
to intrusion cases? Is its holding consistent with Dietemann and Desnick?

4. Intrusion Liability for the Receipt of Data Obtained by Intrusion. In Pearson
v. Dodd, 410 F.2d 701 (D.C. Cir. 1969), two former employees of Senator
Thomas Dodd of Connecticut, with the assistance of two of Dodd’s active staff
merpbers, entered Dodd’s office without authorization and surreptitiously made
copies of many documents in his files. These documents related to Dodd’s
relationship to lobbyists for foreign interests. Newspaper columnists Drew
Pearson and Jack Anderson published articles containing information from
?hese documents. Pearson and Anderson did not participate in or order the
illegal copying; they only received copies of the documents knowing that they
had been copied without authorization. Dodd sued Pearson and Anderson for
invasion of privacy. The court held that intrusion could not extend to those who
merely received the information:

If we were to hold appellants liable for invasion of privacy on these facts, we
Would establish the proposition that one who receives information fI‘OII’l an
intruder, knowing it has been obtained by improper intrusion, is guilty of a tort.
In an untried and developing area of tort law, we are not prepared to go so far.
A person approached by an eavesdropper with an offer to share in the
information gathered through the eavesdropping would perhaps play the nobler
part shpuld he spurn the offer and shut his ears. However, it seems to us that at
Fhls point it would place too great a strain on human weakness to hold one liable
in damages who merely succumbs to temptation and listens.

SHULMAN V. GROUP W PRODUCTIONS, INC.
955 P.2d 469 (Cal. 1998)

WERDEGAR, J. . .. On June 24, 1990, plaintiffs Ruth and Wayne Shulman, mother
and son, were injured when the car in which they and two other family n’lembers
were riding on interstate 10 in Riverside County flew off the highway and tumbled
down an embankment into a drainage ditch on state-owned property, coming to
rest upside down. Ruth, the most seriously injured of the two, was pinned under
the car. Ruth and Wayne both had to be cut free from the vehicle by the device
known as “the jaws of life.”

‘ A rescue helicopter operated by Mercy Air was dispatched to the scene. The
flight nurse, who would perform the medical care at the scene and on the way to
the hospltal., was Laura Carnahan. Also on board were the pilot, a medic and Joel
Cooke, a video camera operator employed by defendants Group W Productions,
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Inc., and 4MN Productions. Cooke was recording the rescue operation for later
broadcast.

Cooke roamed the accident scene, videotaping the rescue. Nurse Carnahan
wore a wireless microphone that picked up her conversations with both Ruth and
the other rescue personnel. Cooke’s tape was edited into a piece approximately
nine minutes long, which, with the addition of narrative voice-over, was broadcast
on September 29, 1990, as a segment of On Scene: Emergency Response. .

The segment begins with the Mercy Air helicopter shown on its way to the
accident site. The narrator’s voice is heard in the background, setting the scene and
describing in general terms what has happened. . . .

The videotape shows only a glimpse of Wayne, and his voice is never heard.
Ruth is shown several times, either by brief shots of a limb or her torso, or with
her features blocked by others or obscured by an oxygen mask. She is also heard
speaking several times. Carnahan calls her “Ruth” and her last name is not
mentioned on the broadcast.

While Ruth is still trapped under the car, Carnahan asks Ruth’s age. Ruth
responds, “I’'m old.” On further questioning, Ruth reveals she is 47, and Carnahan
observes that “it’s all relative. You’re not that old.” During her extrication from
the car, Ruth asks at least twice if she is dreaming. At one point she asks Carnahan,
who has told her she will be taken to the hospital in a helicopter: “Are you teasing?”
At another point she says: “This is terrible. Am I dreaming?” She also asks what
happened and where the rest of her family is, repeating the questions even after
being told she was in an accident and the other family members are being cared
for. While being loaded into the helicopter on a stretcher, Ruth says: “I just want
to die.” Carnahan reassures her that she is “going to do real well,” but Ruth repeats:
“T just want to die. I don’t want to go through this.” '

Ruth and Wayne are placed in the helicopter, and its door is closed. The
narrator states: “Once airborne, Laura and [the flight medic] will update their
patients’ vital signs and establish communications with the waiting trauma teams
at Loma Linda.” Carnahan, speaking into what appears to be a radio microphone,
transmits some of Ruth’s vital signs and states that Ruth cannot move her feet and
has no sensation. The video footage during the helicopter ride includes a few
seconds of Ruth’s face, covered by an oxygen mask. Wayne is neither shown nor
heard.

The helicopter lands on the hospital roof. With the door open, Ruth states while
being taken out: “My upper back hurts.” Carnahan replies: “Your upper back hurts.
That’s what you were saying up there.” Ruth states: “I don’t feel that great.”
Carnahan responds: “You probably don’t.”

Finally, Ruth is shown being moved from the helicopter into the hospital. . . .

The accident left Ruth a paraplegic. When the segment was broadcast, Wayne
phoned Ruth in her hospital room and told her to turn on the television because
“Channel 4 is showing our accident now.” Shortly afterward, several hospital
workers came into the room to mention that a videotaped segment of her accident
was being shown. Ruth was “shocked, so to speak, that this would be run and 1
would be exploited, have my privacy invaded, which is what I felt had happened.”
She did not know her rescue had been recorded in this manner and had never
consented to the recording or broadcast. Ruth had the impression from the
broadcast “that I was kind of talking non-stop, and I remember hearing some of
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the things I said, which were not very pleasant.” Asked at deposition what part of
the broadcast material she considered private, Ruth explained: “I think the whole
scene was pretty private. It was pretty gruesome, the parts that I saw, my knee
sticking out of the car. I certainly did not look my best, and I don’t feel it’s for the
public to see. I was not at my best in what I was thinking and what I was saying
and what was being shown, and it’s not for the public to see this trauma that I was
going through.”

Ruth and Wayne sued the producers of On Scene: Emergency Response, as
well as others. The first amended complaint included two causes of action for
invasion of privacy, one based on defendants’ unlawful intrusion by videotaping
the rescue in the first instance and the other based on the public disclosure of
private facts, i.e., the broadcast. . . .

The trial court granted the media defendants’ summary judgment motion,
basing its ruling on plaintiffs’ admissions that the accident and rescue were matters
of public interest and public affairs. Those admissions, in the trial court’s view,
showed as a matter of law that the broadcast material was newsworthy, thereby
vesting the media defendants’ conduct with First Amendment protection. The
court entered judgment for defendants on all causes of action. . . .

[T]he action for intrusion has two elements: (1) intrusion into a private place,
conversation or matter, (2) in a manner highly offensive to a reasonable person.
We consider the elements in that order.

We ask first whether defendants “intentionally intrude[d], physically or
otherwise, upon the solitude or seclusion of another,” that is, into a place or
conversation private to Wayne or Ruth. . . .

Cameraman Cooke’s mere presence at the accident scene and filming of the
events occurring there cannot be deemed either a physical or sensory intrusion on
plaintiffs” seclusion. Plaintiffs had no right of ownership or possession of the
property where the rescue took place, nor any actual control of the premises. Nor
could they have had a reasonable expectation that members of the media would be
excluded or prevented from photographing the scene; for journalists to attend and
record the scenes of accidents and rescues is in no way unusual or unexpected.

Two aspects of defendants’ conduct, however, raise triable issues of intrusion
on seclusion. First, a triable issue exists as to whether both plaintiffs had an
objectively reasonable expectation of privacy in the interior of the rescue
helicopter, which served as an ambulance. Although the attendance of reporters
and photographers at the scene of an accident is to be expected, we are aware of
no law or custom permitting the press to ride in ambulances or enter hospital rooms
during treatment without the patient’s consent. Other than the two patients and
Cooke, only three people were present in the helicopter, all Mercy Air staff. As the
Court of Appeal observed, “[i]t is neither the custom nor the habit of our society
that any member of the public at large or its media representatives may hitch a ride
in an ambulance and ogle as paramedics care for an injured stranger.”

Second, Ruth was entitled to a degree of privacy in her conversations with
Carnahan and other medical rescuers at the accident scene, and in Carnahan’s
conversations conveying medical information regarding Ruth to the hospital base.
Cooke, perhaps, did not intrude into that zone of privacy merely by being present
at a place where he could hear such conversations with unaided ears. But by

placing a microphone on Carnahan’s person, amplifying and recording what she
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said and heard, defendants may have listened in on conversations the parties could
reasonably have expected to be private. . . . .

We turn to the second element of the intrusion tort, offensiveness. . . .

On this summary judgment record, we believe a jury could find defendaqts’
recording of Ruth’s communications to Carnahan and other rescuers, and filming
in the air ambulance, to be “‘highly offensive to a reasonable person.’” Wlth.regard
to the depth of the intrusion, a reasonable jury could find 'highly offensive the
placement of a microphone on a medical rescuer in order to intercept What. would
otherwise be private conversations with an injured patient. In that setting, as
defendants could and should have foreseen, the patient would not know her'words
were being recorded and would not have occasion to ask ab_out, and object or
consent to, recording. Defendants, it could reasonably be said, took calculaf[ed
advantage of the patient’s “vulnerability and confusion.” Argua}bly, the last thing
an injured accident victim should have to worry about while being prled from her
wrecked car is that a television producer may be recording ever.ythmg she says to
medical personnel for the possible edification and entertainment of casual
television viewers. _ o

For much the same reason, a jury could reasonably regard entering and .r1d1ng
in an ambulance — whether on the ground or in the air — with two senogsly
injured patients to be an egregious intrusion on a place of 'e'xpected seclusion.
Again, the patients, at least in this case, were hardly in a position to kegp careful
watch on who was riding with them, or to inquire as to everyone’s bus;ness and
consent or object to their presence. A jury could 'reasonabl'y bgheve that
fundamental respect for human dignity requires the patients’ anxious Journey.be
taken only with those whose care is solely for them and out of sight of the prying
eyes (or cameras) of others. .

Nor can we say as a matter of law that defendants’ motive — to gather usabl_e
material for a potentially newsworthy story — necessarily pr1v11e_ged their
intrusive conduct as a matter of common law tort liability. A reasonable jury could
conclude the producers’ desire to get footage that would convey the "‘fee.:l” of the
event — the real sights and sounds of a difficult rescue — did not Justlfy either
placing a microphone on Nurse Carnahan or filming inside the rescue h_el%copte-r.
Although defendants’ purposes could scarcely be regard;d as evil or mahgous (in
the colloquial sense), their behavior could, even in light of their motives, be,
thought to show a highly offensive lack of sensitiv1ty and respect fpr plaintiffs
privacy. A reasonable jury could find that defendants, in plaleng a mlcrophone on
an emergency treatment nurse and recording her conversation with a distressed,
disoriented and severely injured patient, without the patient’s knowledge or
consent, acted with highly offensive disrespect for the patient’s personal privacy.

Turning to the question of constitutional protection for newsgathering3 one
finds the decisional law reflects a general rule of nonprotection: the press in its
newsgathering activities enjoys no immunity or exemption from generally
applicable laws. . . . o ‘

As should be apparent from the above discussion, the const.ltutlonal protection
accorded newsgathering, if any, is far narrower than the protection surrounding the
publication of truthful material; consequently, the faci_: t'hat a reporter may be
seeking “newsworthy” material does not in itself privilege the investigatory
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act1V.1ty._The reason for the difference is simple: the intrusion tort, unlike that for
pu‘phcatlop of private facts, does not subject the press to liability ,for the contents
ofits Pubhcatlons. Newsworthiness . . . is a complete bar to liability for publication
of private facts and is evaluated with a high degree of deference to editorial

Paul Reiser’s baby in the hospital. Paparazzi also camped outside Reiser’s
backyard taking photographs with telephoto lenses. Paparazzi chased Arnold
Schwarzenegger and Maria Shriver off the road to take the first photos of him

Judgm,ent: The same deference is not due, however, when the issue is not the
medla s right to publish or broadcast what they choose, but their right to intrude
into seclu‘ded. areas or conversations in pursuit of publishable material. At most
the Constitution may preclude tort liability that would “place an impérmissible’
burden on newsgatherers” by depriving them of their « ‘indispensable tools’ ” . .

NOTES & QUESTIONS

1. Inti.'usion in Public Places. Consider Sanders v. ABC, 978 P.2d 67 (Cal. 1999)
dec1§1ed by .the same court one year after Shulman. In Sanders, a r.eporter,
obtained a job with a telephone psychics company that gave “r’eadings” to
callers for a fee. The psychics worked in a large room with rows of cubicles
The reporter secretly videotaped conversations of the plaintiff, an employee'
with thers at his cubicle or other cubicles. The plaintiff sued for)intrusion upor;
secluswr_l. The defendants argued that the employee lacked a reasonable
expectation of privacy in his conversations because they could be seen and
overheard by co-workers. The court sided with the plaintiff:

. [W]e adher.e to the view suggested in Shulman: privacy, for purposes of the
Intrusion tort, is not a binary, all-or-nothing characteristic. There are degrees
and nuances to societal recognition of our expectations of privacy: the fact that
the privacy one expects in a given setting is not complete or absolute does not
rendgr the expectation unreasonable as a matter of law. Although the intrusion
tort is often deﬁned in terms of “seclusion” the seclusion referred to need not
be absolute. “Like ‘privacy,” the concept of ‘seclusion’ is relative. The mere
fact that a person can be seen by someone does not automatically mean that he
or she can legally be forced to be subject to being seen by everyone.”

2. PAPARAZZI

Paparazzi are aggressive photograph. iti
: phers who often harass celebrities to take
tc)andlc_l photographs to sgll to newspapers, tabloids, and magazines. Fueling the
chavior of the paparazzi are the exorbitant prices that photographs of celebrities
command. For examp_le,‘ a photo of Princess Diana embracing Dodi Al-F ayed was
sold for over $3 mll_hon. According to the New York Times, “A growing
co_nstellatlon. of Web sites, m'flgazines and television programs serve [gossip] up
g;putet bg/ tI}]iunute, creating a river of cash for secrets of the stars, or near stars.”” Tt

Imated the revenue stream of the “new 1 _the-clock” ip a
e rmp— world of round-the-clock” gossip at $3
Paparazzi have a reputation for bein y i ive i i

p ‘ g very mvasive into the privacy of
ﬁei.ebrltles. For example, paparazzi flew over Michael J. Fox’s vfedding in
elicopters to take photographs. Disguised photographers took photographs of

* Jim Rutenb ] j
Im Rutenberg, The Gossip Machine, Churning Out Cash, N.Y. Times, May 22, 2011

leaving the hospital after heart surgery. In 2005, paparazzi followed Lindsey Lohan
as she drove onto a dead end street. When she tried to make a U-turn, one
photographer drove his automobile into her vehicle. Lohan suffered cuts and
bruises from the accident. To what extent does the law of privacy restrict the

behavior of paparazzi?

GALELLA V. ONASSIS
487 F.2d 986 (2d Cir. 1973)

SMITH, J. . . . Galella is a free-lance photographer specializing in the making and
sale of photographs of well-known persons. Defendant Onassis is the widow of the
late President, John F. Kennedy, mother of the two Kennedy children, John and
Caroline, and is the wife of Aristotle Onassis, widely known shipping figure and
reputed multimillionaire. John Walsh, James Kalafatis and J ohn Connelly are U.S.
Secret Service agents assigned to the duty of protecting the Kennedy children
under 18 U.S.C. § 3056, which provides for protection of the children of deceased
presidents up to the age of 16.

Galella fancies himself as a “paparazzo” (literally a kind of annoying insect,
perhaps roughly equivalent to the English “gadfly.”) Paparazzi make themselves
as visible to the public and obnoxious to their photographic subjects as possible to
aid in the advertisement and wide sale of their works.’

Some examples of Galella’s conduct brought out at trial are illustrative. Galella
took pictures of John Kennedy riding his bicycle in Central Park across the way
from his home. He jumped out into the boy’s path, causing the agents concern for
John’s safety. The agents’ reaction and interrogation of Galella led to Galella’s
arrest and his action against the agents; Galella on other occasions interrupted
Caroline at tennis, and invaded the children’s private schools. At one time he came
uncomfortably close in a power boat to Mrs. Onassis swimming. He often jumped
and postured around while taking pictures of her party notably at a theater opening
but also on numerous other occasions. He followed a practice of bribing apartment
house, restaurant and nightclub doormen as well as romancing a family servant to
keep him advised of the movements of the family.

After detention and arrest following complaint by the Secret Service agents
protecting Mrs. Onassis’ son and his acquittal in the state court, Galella filed suit
in state court against the agents and Mrs. Onassis. Galella claimed that under orders
from Mrs. Onassis, the three agents had falsely arrested and maliciously prosecuted
him, and that this incident in addition to several others described in the complaint
constituted an unlawful interference with his trade.

Mrs. Onassis answered denying any role in the arrest or any part in the claimed
interference with his attempts to photograph her, and counterclaimed for damages
and injunctive relief, charging that Galella had invaded her privacy, assaulted and

® The newspapers report a recent incident in which one Marlon Brando, annoyed by Galella,
punched Galella, breaking Galella’s jaw and infecting Brando’s hand.
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battered her, intentionally inflicted emotional distress and engaged in a campaign
of harassment. . . .

After a six-week trial the court dismissed Galella’s claim and granted relief to
both the defendant and the intervenor. Galella was enjoined from (1) keeping the
defendant and her children under surveillance or following any of them; (2)
approaching within 100 yards of the home of defendant or her children, or within
100 yards of either child’s school or within 75 yards of either child or 50 yards of
defendant; (3) using the name, portrait or picture of defendant or her children for
advertising; (4) attempting to communicate with defendant or her children except
through her attorney.

We conclude that grant of summary judgment and dismissal of Galella’s claim
against the Secret Service agents was proper. . . .

Evidence offered by the defense showed that Galella had on occasion
intentionally physically touched Mrs. Onassis and her daughter, caused fear of
physical contact in his frenzied attempts to get their pictures, followed defendant
and her children too closely in an automobile, endangered the safety of the children
while they were swimming, water skiing and horseback riding. Galella cannot
successfully challenge the court’s finding of tortious conduct.

Finding that Galella had “insinuated himself into the very fabric of Mrs.
Onassis’ life . . .” the court framed its relief in part on the need to prevent further
invasion of the defendant’s privacy. Whether or not this accords with present New
York law, there is no doubt that it is sustainable under New York’s proscription of
harassment.

Of course legitimate countervailing social needs may warrant some intrusion
despite an individual’s reasonable expectation of privacy and freedom from
harassment. However the interference allowed may be no greater than that
necessary to protect the overriding public interest. Mrs. Onassis was properly
found to be a public figure and thus subject to news coverage. Nonetheless,
Galella’s action went far beyond the reasonable bounds of news gathering. When
weighed against the de minimis public importance of the daily activities of the
defendant, Galella’s constant surveillance, his obtrusive and intruding presence,
was unwarranted and unreasonable. If there were any doubt in our minds, Galella’s
inexcusable conduct toward defendant’s minor children would resolve it.

Galella does not seriously dispute the court’s finding of tortious conduct.
Rather, he sets up the First Amendment as a wall of immunity protecting newsmen
from any liability for their conduct while gathering news. There is no such scope
to the First Amendment right. Crimes and torts committed in news gathering are
nﬁ)t %)rotected. There is no threat to a free press in requiring its agents to act within
the law. . ..

CALIFORNIA ANTI-PAPARAZZI ACT
Cal. Civ. Code § 1708.8

Princess Diana’s death in 1997 precipitated calls for anti-paparazzi legislation in
the United States. On the evening of August 30, Princess Diana and Dodi Al-Fayed
were being chauffeured in a Mercedes from the Ritz Hotel in Paris. Paparazzi
followed the Mercedes on motorcycles and in cars. A chase developed, and
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according to eyewitnesses, the motorcycles were swarming around the Mercedes
as it entered a tunnel. The Mercedes crashed in the tunnel, killing both Princess
Diana and Dodi Al-Fayed. About 10 to 15 photographers gathered around the
Mercedes after the crash and continued to take pictures at the scene of the accident.

In the United States, anti-paparazzi legislation was introduced in Congress but
failed to be passed. In 1998, California became the first state to adopt anti-
paparazzi legislation. In 2005, California amended the existing statute to add
enhanced penalties for violations of the statute by paparazzi who engage in an
“assault” to capture a photograph. Further amendments to the statute followed in
2009 and 2010.

California’s Anti-Paparazzi Act does not supplant the state’s existing privacy
torts. Rather, it provides rights and remedies “in addition to any other rights and
remedies provided by law.” § 1708.8(h).

The Act recognizes two forms of invasion of privacy. First, it defines liability
for “physical invasion of privacy”:

(a) A person is liable for physical invasion of privacy when the defendant
knowingly enters onto the land of another without permission or otherwise
committed a trespass, in order to physically invade the privacy of the plaintiff with
the intent to capture any type of visual image, sound recording, or other physical
impression of the plaintiff engaging in a personal or familial activity and the
physical invasion occurs in a manner that is offensive to a reasonable person.

“Personal or familial activity” is defined as including but not limited to
“intimate details of the plaintiff’s personal life, interactions with the plaintiff’s
family or significant others, or other aspects of plaintiff’s private affairs or

concerns.” § 1708.8(k).
Second, the Act defines liability for “constructive invasion of privacy”:

(b) A person is liable for constructive invasion of privacy when the defendant
attempts to capture, in a manner that is offensive to a reasonable person, any type
of visual image, sound recording, or other physical impression of the plaintiff
engaging in a personal or familial activity under circumstances in which the
plaintiff had a reasonable expectation of privacy, through the use of a visual or
auditory enhancing device, regardless of whether there is a physical trespass, if
this image, sound recording, or other physical impression could not have been
achieved without a trespass unless the visual or auditory enhancing device was

used.

The Act provides for increased damages for the two types of privacy violations
defined above:

(c) A person who commits physical invasion of privacy or constructive
invasion of privacy, or both, is liable for up to three times the amount of any
general and special damages that are proximately caused by the violation of this
section. This person may also be liable for punitive damages, subject to proof
according to Section 3294. If the plaintiff proves that the invasion of privacy was
committed for a commercial purpose, the defendant shall also be subject to
disgorgement to the plaintiff of any proceeds or other consideration obtained as a
result of the violation of this section.

Equitable relief is also available. § 1708.8(g).
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Further, the Act punishes a person who “directs, solicits, actually induces, or
actually causes” a person to violate the law. § 1708.8(d). However, the Act does
not punish the sale or dissemination of images or recordings in violation of the
Act. § 1708.8(¢).

Since the Act is aimed at limiting the intrusive activities of paparazzi, not
merely the invasion of privacy caused by having one’s photograph taken or voice
recorded, the Act applies even if no image or recording is ever captured or sold. §
1708.8(1).

NOTES & QUESTIONS

1. “Papa Paparazzo”: Ron Galella Post-Onassis. According to the New Yorker,
Galella repeatedly violated the terms of the court order in the Onassis litigation,
which led to a settlement in which he agreed to stop photographing Onassis.’
Nonetheless, Galella lost little time in publishing a volume, Jacqueline (1978),
containing his Onassis photographs. Remaining productive, Galella has
published numerous other volumes of his candid photographs. He is considered
as the father of the modern celebrity industry as well as a celebrity himself.® In
2010, Galella was the subject of a documentary, Smash His Camera.

2. Collective Actions by Different Journalists. Suppose a person is accosted by
throngs of reporters. At any moment, there is always one or more reporters on
her trail. Groups of reporters camp outside her home. The impact from the
collective actions of all the reporters is extremely disruptive to the person’s life.
Can she sue the reporters collectively? Bruce Sanford argues that each reporter
should only be liable for his or her own behavior: “A stake-out by a group of
unrelated reporters should be viewed as no more than the sum of its separate
parts.” _

3. The Anti-Paparazzi Act vs. the Intrusion Tort. How does California’s Anti-
Paparazzi Act differ from the ordinary intrusion upon seclusion tort?

4. The Anti-Paparazzi Act and the First Amendment. Is California’s Anti-
Paparazzi Act constitutional?

Erwin Chemerinsky contends that newsgathering, although currently not
protected by the First Amendment, should be protected by intermediate scrutiny
because the “very notion of a marketplace of ideas rests on the availability of
information. Aggressive newsgathering, such as by undercover reporters, is
often the key to gathering the information.” However, Chemerinsky goes on to
argue that the California Anti-Paparazzi Act would survive intermediate
scrutiny:

Despite strongly believing in First Amendment protection for newsgather-
ing, I believe that this law is constitutional. The government has an important
interest in protecting the privacy of the home. Fourth Amendment cases have
recognized the special privacy interests surrounding the home. . . .

7 Tad Friend, No Pictures!, 86 The New Yorker 24-25 (May 31, 2010). The article described
the photographer as “a tireless stalker with an Elmer Fudd laugh.”

8 Jacqueline Mroz, Papa Paparazzo, New Jersey Monthly (June 15, 2010).
? Bruce W. Sanford, Libel and Privacy § 11.2, at 541 (2d ed. 1991).
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The California Privacy Protection Act says that people, no matter how
famous, should be able to shut their door and close out the media and the world.
If the image could not have been gained except through a trespass, the media
should not be able to obtain it through technological enhancement equipment.
Simply put, the law is constitutional because it substantially advances the
government’s interest in safeguarding privacy in the home. '

Consider the following argument by C. Thomas Dienes:

The antipaparazzi laws, by focusing only on taking photographs and making
sound recordings when done for commercial purposes and on the defendant
photographer’s profits, clearly target the press. Liability for photographing or
recording the same event will depend on whether the photographer is a private
individual or a for-profit photojournalist whose work is intended for public
distribution. Statements made at legislative hearings by proponents of these
laws leave no doubt that the press is the focus of the antipaparazzi legislation.

The taking of photographs or the making of sound recordings is not itself
speech. . . . [T]he sale or trade of a photo or recording is probably not a form of
expression. . . .

Nevertheless the antipaparazzi legislation singles out press photography and
sound recording for significant and discriminatory burdens. Even if such acts
do not themselves constitute speech, they are protected means of newsgathering
vital to press publication. If the photographs and sound recordings cannot be
made, they cannot be published. As the Supreme Court said in Arcara v. Cloud
Books, Inc., laws are subject to heightened scrutiny “although directed at
activity with no expressive component, [if they] impose a disproportionate
burden upon those engaged in protected First Amendment activities.” Because
media speech-related activity is significantly and disproportionately burdened,
the antipaparazzi laws should be treated as presumptively unconstitutional,
subject to strict scrutiny review.''

3. VIDEO VOYEURISM

Cameras are everywhere today. Warren and Brandeis wrote about the perils of
small accessible cameras; one wonders what they would have thought about the
proliferation of cell phone cameras, which millions of people now carry around
with them at all times. Some people are posting their cell phone snapshots on the
Web. The dark underbelly of these practices is the rise of what is referred to as
“video voyeurism,” the use of video or photography to capture people naked
without their consent. Websites have been popping up with “upskirt” photos —
pictures taken up women’s skirts. There are more than 100 websites with images
of unsuspecting people who are caught in the act of showering or undressing."
Indeed, it is relatively easy to snap photos in locker rooms with a cell phone
camera. Several states have passed video voyeurism laws, some with criminal
penalties. See, e.g., La. Rev. Stat. Ann. § 14:283; N.J. Stat. Ann. § 2C:18-3; N.Y.
Penal Law § 250.45.

' Brwin Chemerinsky, Protect the Press: A First Amendment Standard for Safeguarding
Aggressive Newsgathering, 33 U. Rich. L. Rev. 1143, 1159, 1163-64 (2000).

'L C. Thomas Dienes, Protecting Investigative Journalism, 67 Geo. Wash. L. Rev. 1139 (1999).

12 Clay Calvert, Voyeur Nation: Media, Privacy, and Peering in Modern Culture (2000).
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The state of Washington passed a video voyeurism law that provided that

[a] person commits the crime of voyeurism if, for the purpose of arousing or
gratifying the sexual desire of any person, he or she knowingly views
photographs, or films another person, without that person’s knowledge and’
consent, while the person being viewed, photographed, or filmed is in a place
where he or she would have a reasonable expectation of privacy.

RCW 9A.44.1 15. The statute defined the place where people have a reasonable
expectation of privacy as:

. (1) A plape Wher§ a reasqnable person would believe that he or she could
disrobe in privacy, without being concerned that his or her undressing was being
photographed or filmed by another; or

' (ii)_ A place where one may reasonably expect to be safe from casual or hostile
Intrusion or surveillance. . . .

In Washington v. Glas, 54 P.3d 147 (Wash. 2002), Sean Glas was convicted under
the statute for taking photos up women’s skirts in a shopping mall without their
consent. Th.e court dismissed Glas’s conviction because “although the Legislature
may have intended to cover intrusions of privacy in public places, the plain
‘l‘anguage of the statute does not accomplish this goal.” The court rez;soned that
[c]asugl surveillance frequently occurs in public. Therefore, public places could
not logically constitute locations where a person could reasonably expect to be safe
from casual or hostile intrusion or surveillance.”
L .Shortly after this opinion, in 2003, Washington revised its statute to include
mtlmat'e areas of another person without that person’s knowledge and consent and
under circumstances where the person has a reasonable expectation of privacy
whether in a public or private place.” RCW 9A .44.115. l
Consider the following law enacted by the U.S. Congress in 2004:

VIDEO VOYEURISM PREVENTION ACT
18 U.S.C. § 1801

(a) Whoever, in the special maritime and territorial Jurisdiction of the United
States, having the intent to capture an improper image of an individual knowingly
does so and that individual’s naked or undergarment clad genitals ’pubic area
buttoqks, or female breast is depicted in the improper image under ci’rcumstancesj
in which that individual has a reasonable expectation of privacy regarding such

(b) In this section —-
(1) the term “captures,” with respect to an image, means videotapes,
photographs, films, or records by any means or broadcasts;
(2) the term “female breast” means any portion of the female breast
below the top of the areola;
. (3) the term “1mproper image,” with respect to an individual, means
an mmage, captured without the consent of that individual, of the naked or
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undergarment clad genitals, pubic area, buttocks, or female breast of that
individual; and

(4) the term “under circumstances in which that individual has a
reasonable expectation of privacy” means —

(A) circumstances in which a reasonable person would believe
that he or she could disrobe in privacy, without being concerned that
his or her image was being videotaped, photographed; filmed,
broadcast, or otherwise recorded by any means; or

(B) circumstances in which a reasonable person would believe that
his or her naked or undergarment-clad pubic area, buttocks, genitals,
or female breast would not be visible to the public, regardless of
whether that person is in a public or private area.

(c) This section shall not apply to any person engaged in lawful law
enforcement or intelligence activities.

NOTES & QUESTIONS

1. The Washington Statute vs. the Video Voyeurism Protection Act. How does
the federal statute compare with the Washington statute? Does the federal
statute violate the First Amendment?

2. Privacy in Public. Clay Calvert contends that because the Act “applies in public
areas, not merely those that are private . . . [t]his would be a radical change for
the legal system’s conception of privacy, but surely one that is necessary to
preserve human dignity from offensive intrusions.”'® Consider again Nader v.
General Motors, where the court held that “a person does not automatically
make public everything he does merely by being in a public place.” In what
circumstances might a person have an expectation of privacy in a public place?

3. The Burning Man Festival Video. The Burning Man Festival, held annually in
the Nevada desert, has nearly 25,000 participants, including a large contingent
of technology professionals. There is significant nudity at the festival, as people
are encouraged to engage in “radical self-expression.” Videos for personal use
are permitted with prior approval by the festival organizers. In 2002, 12 videos
of nude participants at the festival appeared for sale on a pornographic website
called Video Voyeur. Video Voyeur had sought permission to videotape the
event, but was denied."* Does Video Voyeur’s videotaping, which captures
naked people, including breasts and genitals, violate the Video Voyeurism
Prevention Act?

3 Clay Calvert, Revisiting the Voyeurism Value in the First Amendment: From the Sexually
Sordid to the Details of Death, 27 Seattle U. L. Rev. 721, 731 (2004); see also Helen Nissenbaum,
Protecting Privacy in the Information Age: The Problem of Privacy in Public, 17 Law & Phil. 559
(1998) (arguing that being in public should not eliminate one’s privacy interest).

14 Evelyn Nieves, 4 Festival With Nudity Sues a Sex Web Site, N.Y. Times, July 5, 2002. The
Burning Man Festival’s suit was filed prior to the Video Voyeurism Prevention Act. Among the
claims were intrusion, appropriation, public disclosure, breach of contract, and trespass. The suit was
settled when Video Voyeur agreed to stop selling the videos, to turn them over to the festival
organizers, and to cease from videotaping the event in the future.
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B. DISCLOSURE OF TRUTHFUL INFORMATION

In certain circumstances, the law provides remedies for individuals who suffer
harm as a result of the disclosure of their personal information. One of the primary
remedies is the tort of public disclosure of private facts. Other remedies include
statutes passed by states and the federal government that restrict the disclosure of
specific information. For example, a number of states have laws prohibiting the
disclosure of the identities of sexual offense victims. See, e.g., N.Y. Civ. Rights L.
§ 50-b; 42 Pa. Comp. Stat. § 5988. States have also provided statutory remedies
for the disclosure that a person has AIDS. See, e.g., 410 I1l. Comp. Stat. 305/9; Fla.
Stat. § 381.004. Federal wiretap law prohibits the disclosure of a communication
that one has reason to know was obtained through an illegal wiretap. See 18 U.S.C.
§ 2511(1)(c). This provision of federal wiretap law is the subject of Bartnicki v.
Vopper, discussed below. What types of disclosures of personal information can
and should give rise to civil liability? How can liability for the disclosure of true
information coexist with the First Amendment’s protection of free speech?

1. PUBLIC DISCLOSURE OF PRIVATE FACTS
(a) Introduction

PUBLICITY GIVEN TO PRIVATE LIFE
Restatement (Second) of Torts § 652D

One who gives publicity to a matter concerning the private life of another is subject
to liability to the other for invasion of his privacy, if the matter publicized is of a
kind that

(a) would be highly offensive to a reasonable person, and

(b) is not of legitimate concern to the public

NOTES & QUESTIONS

1. Publicity. “Publicity” means that the matter is communicated to the “public at
large” or “to so many persons that the matter must be regarded as substantially
certain to become one of public knowledge.” The Restatement (comment b)
notes that communicating “a fact concerning the plaintiff’s private life to a
single person or even to a small group of persons” is not sufficient to establish
publicity. The Restatement commentary goes on to explain:

On the other hand, any publication in a newspaper or a magazine, even of small
circulation, or in a handbill distributed to a large number of persons, or any
broadcast over the radio, or statement made in an address to a large audience,
is sufficient to give publicity within the meaning of the term as it is used in this
Section. The distinction, in other words, is one between private and public
communication.
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Most courts have followed the Restatement and concluded that disclosure to
a small group of individuals does not constitute publicity. For example, in
Yoder v. Smith, 112 N.W.2d 862 (Iowa 1962), the court held that the publicity
element was not satisfied when the defendant disclosed the plaintiff’s debts to
the plaintiff’s employer. In Wells v. Thomas, 569 F. Supp. 426 (E.D. Pa. 1983),
the court held that disclosure to a plaintiff’s co-workers at a hospital was not
sufficient to establish the publicity element.

In contrast, posting information in public places constitutes sufficient
publicity. In Brents v. Morgan, 299 S.W. 967 (Ky. 1927), the court held that
there was sufficient publicity when the owner of an automobile garage posted
a large sign on a show window of his garage stating that the plaintiff owed him
a debt. In Biederman’s of Springfield, Inc. v. Wright, 322 S.W.2d 892 (Mo.
1959), the court concluded that making loaded comments to a person “in a
public restaurant with numerous customers present satisfies any reasonable
requirement as to publicity.”

However, consider Miller v. Motorola, Inc., 560 N.E2d 900 (I1l. App. 1990).
The plaintiff shared information that with her employer’s nurse that she was
undergoing a mastectomy and reconstructive surgeries. The information was
disclosed to other employees. The court held that although the information was
made to a small group, “in circumstances where a special relationship exists
between the plaintiff and the ‘public’ to whom the information has been
disclosed, the disclosure may be just as devastating to the person even though
the disclosure was made to a limited number of people.” The court in Miller
followed an earlier case, Beaumont v. Brown, 257 N.W.2d 522 (Mich. 1977),
which explained: “An invasion of a plaintiff’s right to privacy is important if it
exposes private facts to a public whose knowledge of those facts would be
embarrassing to the plaintiff.”

Which approach to publicity do you agree with? Consider Jonathan Mintz:

A person loses some sense of privacy the moment a second person divulges a
private fact to a third person, particularly when the third person is a member of
the same community as the first person. Thus, the degree of publicity, and the
corresponding degree of injury to a person’s dignity, is a factor better addressed
in damage calculations than in summary judgments or motions to dismiss."

Why does the publicity requirement exist? As one court observed, the
requirement of widespread publicity “singles out the print, film, and broadcast
media for legal restraints that will not be applied to gossip-mongers in
neighborhood taverns or card-parties, to letter writers or telephone tattlers.”
Anderson v. Fisher Broadcasting Co., 712 P.2d 803, 805 (Or. 1986). A major
function of the publicity requirement is to prevent lawsuits for a wide array of
gossip, which often occurs between just a few people. The publicity
requirement attempts to exclude mere gossip from the tort. Would the public
disclosure tort apply too widely without the publicity requirement?

2. Highly Offensive. The disclosure must be highly offensive. According to the
Restatement (comment c):

1 Jonathan B. Mintz, The Remains of Privacy’s Disclosure Tort: An Exploration of the Private
Domain, 55 Md. L. Rev. 425, 438 (1996).
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magazine published and distributed by the corporate defendants, there appeared an
unauthorized photograph of plaintiffs taken by defendants’ employee while
plaintiffs were seated in an affectionate pose at their place of business, a
confectionery and ice cream concession in the Farmers’ Market in Los Angeles.
This photograph was used to illustrate an article entitled “And So the World Goes
Round,” a short commentary reaffirming “the poet’s conviction that the world
could not revolve without love,” despite “vulgarization” of the sentiment by some,
and that ballads may still be written about everyday people in love. . . .

Plaintiffs . . . amended their complaint to allege that the same photograph was

republished with defendants’ consent in the May, 1949, issue of the Ladies” Home
Journal, a monthly magazine published and distributed by the Curtis Publishing
Company. . . . Specifically, it is here alleged that the “picture” was republished
with the “knowledge, permission and consent” of defendants and that “credit” for
the publication was given to and required by defendants; that the published
photograph depicts plaintiffs in an “uncomplimentary” pose; that plaintiffs’ right
of privacy was thereby invaded and plaintiffs were subjected to humiliation and
annoyance to their damage in the sum of $25,000. . ..

... [M]ere publication of the photograph standing alone does not constitute an

actionable invasion of plaintiffs’ right of privacy. The right “to be let alone” and
to be protected from undesired publicity is not absolute but must be balanced
against the public interest in the dissemination of news and information consistent
with the democratic processes under the constitutional guaranties of freedom of
speech and of the press. The right of privacy may not be extended to prohibit any
publication of matter which may
“general object in view is to protect the privacy of private life, and to whatever
degree and in whatever connection a man’s life has ceased to be private, before the
publication under consideration has been made, to that extent the protection is to
be withdrawn.” Brandeis-Warren Essay, 4 Harvard Law Rev., 193, 215. Moreover,
the right of privacy is determined by the norm of the ordinary man; that is to say,
the alleged objectionable publication must appear offensive in the light of

“ordinary sensibilities.” . . .

be of public or general interest, but rather the

The picture allegedly was taken at plaintiffs’ “place of business,” a

confectionery and ice cream concession in the Farmers’ Market, Los Angeles. It
shows plaintiffs, a young man and young woman, seated at a counter near a cash
register, the young woman apparently in intent thought, with a notebook and pencil
in her hands, which rest on the counter. Plaintiffs are dressed informally and are in

a romantic pose, the young man having one arm about the young woman. There
are at least five other persons plainly visible in the photograph in positions in close
proximity to plaintiffs as the central figures. Apparently the picture has no
particular news value but is designed to serve the function of entertainment as a
matter of legitimate public interest. However, the constitution guaranties of
freedom of expression apply with equal force to the publication whether it be a
news report or an entertainment feature, and defendants’ liability accrues only in
the event that it can be said that there has been a wrongful invasion of plaintiffs’
right of privacy.

In considering the nature of the picture in question, it is significant that it was
not surreptitiously snapped on private grounds, but rather was taken of plaintiffs
in a pose voluntarily assumed in a public market place. . . . Here plaintiffs,
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purpose. He can employ models for that purpose and the portion of the public
interested will never know the difference but its maudlin curiosity will be
appeased.

For the same reasons the discussion in the majority opinion to the effect that
plaintiffs consented to the publication because they assumed the pose in a public
place is fallacious. But in addition, such a theory is completely at odds with the
violation of the right of privacy. By plaintiffs doing what they did in view of a tiny
fraction of the public, does not mean that they consented to observation by the
millions of readers of the defendant’s magazine. In effect, the majority holding
means that anything anyone does outside of his own home is with consent to the
publication thereof, because, under those circumstances he waives his right of
privacy even though there is no news value in the event. If such were the case, the
blameless exposure of a portion of the naked body of a man or woman in a public
place as the result of inefficient buttons, hooks or other clothes-holding devices
could be freely photographed and widely published with complete immunity. The
majority opinion confuses the situation, as have some of the other cases, with the
question of newsworthiness. It has been said that when a person is involved in
either a public or private event, voluntarily or involuntarily, of news value, that he
has waived his right of privacy. Plainly such is not the case where the event is
involuntary such as the victim of a holdup. . . . There is no basis for the conclusion
that the second a person leaves the portals of his home he consents to have his
photograph taken under all circumstances thereafter. There being no legitimate
public interest, there is no excuse for the publication.

The [argument] that the picture would not offend the senses of an ordinary
person is equally untenable. It is alleged in plaintiffs’ complaint, and admitted by
the demurrer that it so offended them. It is then a matter of proof at the trial.
Certainly reasonable men could view the picture as showing plaintiffs in a sultry
or sensual pose. For this Court to say as a matter of law that such portrayal would
not seriously offend the feelings of an ordinary man is to take an extreme view to
say the least. The question is one for the trier of fact. If it is in part a question of
law it is so only to the extent that the right does not extend to “supersensitiveness
or agoraphobia.” An examination of the photograph shows that it would offend the
feelings of persons other than oversensitive ones. . . .

In announcing a rule of law defining the right of a private citizen to be left
alone, and not have his photograph published to the four winds, especially when
he is depicted in an uncomplimentary pose, courts should consider the effect of
such publication upon the sensibility of the ordinary private citizen, and not upon
the sensibility of those persons who seek and enjoy publicity and notoriety and
seeing their pictures on public display, or those who are in the “public eye” such
as public officials, clergymen, lecturers, actors and others whose professional
career brings them in constant contact with the public and in whom the public or
some segment thereof is interested. Obviously anything the latter group may do or
say has news or educational value such cannot be said of the persons engaged in
private business or employment who constitute more that 90% of our population.
These private citizens, who desire to be left alone, should have and enjoy a right
of privacy so long as they do nothing which can reasonably be said to have news
value. Certainly this right is entitled to protection. It seems to me that the law

should be so molded as to protect the right of the 90% who do not desire publicity
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or notoriety and who may be offended by publications such as that here involved.

NOTES & QUESTIONS

1. Privacy in Public. Similar to Gill, many courts hold that matters cease to be
“private” when occurring in public. Appearing in public “necessarily involves
doffing the cloak of privacy which the law protects.” Cefalu v. Globe
Newspaper Co., 391 N.E.2d 935, 939 (Mass. App. 1979). In Penwell v. Taft
Broadcasting, 469 N.E.2d 1025 (Ohio App. 1984), a husband and wife were
arrested in a bar, handcuffed, and taken to the police station, where it was
discovered that they had been arrested due to mistaken identity. A television
film crew that arrived at the bar with the police filmed the plaintiff’s arrest and
removal from the bar, and the footage was later broadcast by the television
station. The court dismissed the plaintiff’s public disclosure action because the
arrest was filmed in public and was “left open to the public eye.” Does
appearing in public extinguish a person’s claim to privacy?

2. Google Street View. Google Street View allows Web surfers to see images of
each street at street level. In the United States, Google provides an opt-out
option for individuals who do not wish to have an image of their residence
included in the Street View database. The Borings, who live on a private road
outside of Pittsburgh, sued Google for taking Street View pictures without their
permission. In an unpublished opinion, the Third Circuit affirmed a lower
court’s granting of Google’s motion to dismiss. Boring v. Google, 38 Media L.
Rep. 1306 (2010). On the intrusion upon seclusion claim, the Third Circuit
declared, “No person of ordinary sensibility would be shamed, humiliated, or
have suffered mentally as a result of a vehicle entering into his or her ungated
driveway and photographing the view from there.” As for publicity given to
private life, it also found that the Borings failed to establish that the publicity
would be highly offensive to a reasonable person. As an international
comparison, protests in Germany against Google’s introduction of this same
service led the company to permit individuals, including persons who live in
apartment buildings, to opt out their residence from the database before it went
live. Which version of opt-out is preferable?

3. Photography of Public Scenes. Judge Carter, in dissent, argues that there is a

difference between engaging in public displays of affection “in view of a tiny
fraction of the public” and being observed by millions of magazine readers.
Thus, the prior public exposure of the plaintiffs did not extinguish their privacy
claim. How is the law to draw the appropriate line? At what point does the
public exposure of the plaintiff’s activities become too great to sustain a claim
that the activities are private? Suppose, for example, a photographer is taking
photos of people in the park. How is that photographer to know if she can
publish the photos? Should she obtain the consent of everyone captured in the
photos? According to the majority opinion, if Judge Carter’s view were the law,
this “would mean that plaintiffs under all conceivable circumstances had an
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absolute legal right to (prevent publication of) any photograph (?f t.hem taken
without their permission. If every person has such a right, no (periodical) could
lawfully publish a photograph of a parade or a street scene.” How would Judge

Carter respond?

4. Take Me Out to the Ball Game. In July 2014, a Yankees fan sued Major League

Baseball, the Yankees, and ESPN after announcers made allegedly disparaging
comments about him as he slept soundly through a baseball garne.18 Among his
claims was that Major League Baseball was responsible for “vituperative
utterances” about him after it posted a clip of him sleeping on its website. For
example, Twitter users inserted the sleeping fan’s picture in various situatiogs,
including one that featured him in “Sleeping Beauty.” Should the rise of social
media and the ability of video clips and photography to “go viral” necessarily
alter the analysis regarding photography and broadcasting of images captured
in public? Does it matter for the analysis that the Yankees fan attended a

publicly broadcast game?

DAILY TIMES DEMOCRAT V. GRAHAM
162 So. 2d 474 (Ala. 1964)

HARWOOD, J. This is an appeal from a judgment in favor of the_ plaintiff _ in an
action charging an invasion by the defendant of the plaintiff’s right of privacy.
Damages were assessed by the jury at $4,166.00. . ..

Appellee is a woman 44 years of age who has lived in Cullman County,

Alabama her entire life. She is married and has two sons, ages 1Q and 8. Thc? family
resides in a rural community where her husband is engaged in the business of

raising chickens. . . .

On 9 October 1961, the Cullman County Fair was in progress. On that day the

appellee took her two children to the Fair. After going on some of the rides, thi
boys expressed a wish to go through what is called in the record thg “Fun House.
The boys were afraid to enter alone so the appellee accompanied them. She
testified she had never been through a Fun House before and had no knowledge
that there was a device that blew jets of air up from the platform of the Fun House
upon which one exited therefrom.

The appellee entered the Fun House with her two boys and as she was leaving

her dress was blown up by the air jets and her body was exppsed from the waist
down, with the exception of that portion covered by her “panties.”

At this moment the appellant’s photographer snapped a picture of the appellee

in this situation. This was done without the appellee’s knowledge or consent. Four
days later the appellant published this picture on the front page of its newspaper.

The appellant publishes about five thousand newspapers daily which are

delivered to homes, mailed to subscribers, and displayed on racks in various
locations iri the city of Cullman and elsewhere.

% James C. McKinley, Jr., Fan Sues After Untimely Nap Brings Unwanted Altention, N.Y.

Times (July 8, 2014).
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On the Sunday following the publication of the picture, the appellee went into
the city of Cullman. There she saw the appellant’s newspaper display with her
picture on the front page in one of the appellant’s newspaper racks, and she also
saw copies of the said newspaper in other places.

While the appellee’s back was largely towards the camera in the picture, her
two sons are in the picture, and the photograph was recognized as being of her by
other people with whom she was acquainted. The matter of her photograph was
mentioned to the appellee by others on several occasions. Evidence offered by the
appellee during the trial tended to show that the appellee, as a result of the
publication of the picture, became embarrassed, self-conscious, upset and was
known to cry on occasions. . . .

... Counsel contends that as a matter of law the publication of the photograph
was a matter of legitimate news of interest to the public; that the publishing of the
picture was in connection with a write-up of the Fair, which was a matter of
legitimate news. If this be so, then of course the appellant would have been
privileged to have published the picture.

Counsel has quoted from an array of cases as to what constitutes news. We see
no need to refer to these cases in that their applicability to the facts now before us
is negligible. We can sec nothing of legitimate news value in the photograph.
Certainly it discloses nothing as to which the public is entitled to be informed. . . .

Not only was this photograph embarrassing to one of normal sensibilities, we
think it could properly be classified as obscene, in that “obscene” means “offensive
to modesty or decency”; or expressing to the mind or view something which
delicacy, purity, or decency forbid to be expressed.

The appellant’s insistence of error in this aspect is therefore without merit.

Counsel further argues that the court erred in refusal of appellant’s requested
affirmative charges in that appellee’s picture was taken at the time she was a part
of a public scene, and the publication of the photograph could not therefore be
deemed an invasion of her privacy as a matter of law.

The proposition for which appellant contends is probably best illustrated by
the following quotation from Forster v. Manchester, 410 Pa. 192, 189 A.2d 147:

On the public street, or in any other public place, the plaintiff has no right to be
alone, and it is no invasion of his privacy to do no more than follow him about.
Neither is it such an invasion to take his photograph in such a place, since this
amounts to nothing more than making a record, not differing essentially from a
full written description of a public sight which anyone present would be free to
see.

Admittedly this principle is established by the cases. As well stated in Hinish v.
Meir & Frank Co., Inc., 113 P.2d 438:

When a legal principle is pushed to an absurdity, the principle is not abandoned,
but the absurdity avoided.

In other words, a purely mechanical application of legal principles should not be
permitted to create an illogical conclusion.

To hold that one who is involuntarily and instantaneously enmeshed in an
embarrassing pose forfeits her right of privacy merely because she happened at the
moment to be part of a public scene would be illogical, wrong, and unjust.

r
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One who is a part of a public scene may be lawfully photographed as an
incidental part of that scene in his ordinary status. Where the status he expects to
occupy is changed without his volition to a status embarrassing to an ordinary
person of reasonable sensitivity, then he should not be deemed to have forfeited
his right to be protected from an indecent and vulgar intrusion of his right of
privacy merely because misfortune overtakes him in a public place. . . .

NOTES & QUESTIONS

1. The Focus of the News Article. Would a change in the focus of the news article
change the outcome? What if the article appeared in a journal devoted to
amusement parks, the (hypothetical) Furn House Journal?

2. Voluntary vs. Involuntary Exposure. The court holds that although Graham
was in public, the exposure of her body was involuntary, and hence a private
matter. Does whether a matter is public or private depend upon voluntary or
involuntary disclosure or upon one’s expectation? Is Graham consistent with
Gill v. Hearst Publishing Co.? Can these cases be reconciled?

Also consider McNamara v. Freedom Newspapers, Inc., 802 S.W.2d 901
(Tex. Ct. App. 1991). A newspaper published a photo of a high school soccer
player’s inadvertently exposed genitalia while running on a soccer field. The
plaintiff, McNamara, relied on Daily Times Democrat v. Graham, but the court
found Graham unpersuasive and concluded:

The uncontroverted facts in this case establish that the photograph of
McNamara was taken by a newspaper photographer for media purposes. The
picture accurately depicted a public event and was published as part of a
newspaper article describing the game. At the time the photograph was taken,
McNamara was voluntarily participating in a spectator sport at a public place.
None of the persons involved in the publishing procedure actually noticed that
McNamara’s genitals were exposed.

Can McNamara be reconciled with Graham?

3. Retracting Statements Made to the Media. In Virgil v. Time, Inc., 527 F.2d
1122 (9th Cir. 1975), a well-known body surfer was interviewed by Sports
Hllustrated, and photographs of the surfer were taken for the story. The surfer
revoked his consent to publishing the story when he discovered that the article
was not going to be exclusively about his surfing but was also going to discuss
some of his personal eccentricities and incidents about his life in order to
explain the psychological profile of those who engage in such a dangerous
sport. The story was published, and the surfer sued for public disclosure. The
court held that the information about the surfer’s life was private:

It is not the manner in which information has been obtained that determines
whether it is public or private. Here it is undisputed that the information was
obtained without commission of a tort and in a manner wholly unobjectionable.
However, that is not determinative as to this particular tort. The offense with
which we are here involved is not the intrusion by means of which information
is obtained; it is the publicizing of that which is private in character. The
question, then, is whether the information disclosed was public rather than
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private — whether it was generally known and, if not, whether the disclosure
by appellant can be said to have been to the public at large.

Talking freely to someone is not in itself . . . making public the substance of
the talk. There is an obvious and substantial difference between the disclosure
of private facts to an individual — a disclosure that is selective and based on a
judgment as to whether knowledge by that person would be felt to be
objectionable — and the disclosure of the same facts to the public at large. . . .

Talking freely to a member of the press, knowing the listener to be a member
of the press, is not then in itself making public. Such communication can be
said to anticipate that what is said will be made public since making public is
the function of the press, and accordingly such communication can be construed
as a consent to publicize. Thus if publicity results it can be said to have been
consented to. However, if consent is withdrawn prior to the act of publicizing,
the consequent publicity is without consent. . . .

4. Privacy and Communication to Other People. Generally, a fact widely known

about a person is not considered private; however, certain limited disclosures
of information do not destroy its private nature. In Times Mirror Co. v. Superior
Court, 244 Cal. Rptr. 556 (Cal. Ct. App. 1988), the plaintiff (Doe) discovered
the murdered body of her roommate lying on the floor of her apartment and saw
the perpetrator before she fled the apartment. Doe’s identity was withheld from
the public by the police to protect her safety (since the murderer was still at
large), but her identity was leaked to a reporter and published in a newspaper
article about the incident. Doe sued for public disclosure, and the newspaper
argued that the matter was not private because Doe revealed it to certain
neighbors, friends, family members, and investigating officials. The court,
however, concluded that Doe had not “rendered otherwise private information
public by cooperating in the criminal investigation and seeking solace from
friends and relatives.”

How many people must a person tell a secret to before it ceases to become
private? In Y.G. v. Jewish Hospital, 795 S.W.2d 488 (Mo. Ct. App. 1990), a
couple used in vitro fertilization at a hospital to become pregnant. While people
at the hospital knew about their use of in vitro fertilization, the couple kept this
hidden from others because it was against the teachings of their church. At a
party in this hospital for in vitro couples, a camera crew from a television
station filmed the plaintiffs (despite their making reasonable efforts to not be
filmed). The court held that the plaintiffs retained an expectation of privacy
because “attending this limited gathering . . . did not waive their right to keep
their condition and the process of in vitro private, in respect to the general
public.” In Multimedia WMAZ, Inc. v. Kubach, 443 S.E.2d 491 (Ga. 1994), an
HIV-positive plaintiff disclosed that he had the disease to about 60 people —
family, friends, doctors, and members of an HIV support group. The plaintiff
agreed to appear on a television show with his face obscured, but the obscuring
process was botched, and the plaintiff was identifiable. He sued, and the court
concluded that his telling his HIV-positive status to 60 people did not
extinguish his privacy interest because these people “cared about him . .. or
because they also had AIDS.”
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In contrast, consider Duran v. Detroit News, Inc., 504 N.W.2d 715 (Mich.
Ct. App. 1993). A Colombian judge, who indicted the violent drug lord Pablo
Escobar, fled to Detroit after receiving death threats. She told a few people
about her identity. Reporters, however, revealed her address and discussed the
million-dollar bounty on her head. The court rejected Duran’s public disclosure
claim because she had exposed her identity “to the public eye.” In Fisher v.
Ohio Dep’t of Rehabilitation and Correction, 578 N.E.2d 901 (Ohio Ct. CL
1988), the plaintiff told just four co-workers about encounters with her child
that had “sexual overtones.” The court concluded that the information was no
longer private because the plaintiff “publicly and openly” told it to her co-
workers.

Can you articulate a coherent approach to guide courts when analyzing how
sharing information with other people affects the privacy of that information?

5. Social Networks and Boundaries of Information Flow. Lior Strahilevitz

concludes that “courts are not being terribly explicit or precise about why
particular disclosures waive privacy expectations and others do not. Certainly,
a simple head-counting approach does not reconcile the precedents. After all,
Kubach’s disclosure of facts to sixty people did not render them public, but
Fisher’s disclosure to three people did.” Strahilevitz suggests that looking to
the number of people who are exposed to a secret is not the right approach.
Instead, he uses social network theory.

Network theory describes how information flows between people. In
particular, network theory seeks to assess the probability that information
disclosed to one member of a particular group or community will be
disseminated to others outside of that realm. According to Strahilevitz, the
analysis should not focus on how many people already know a person’s secret
but how likely the secret is to be widely disseminated beyond the group of
people who already know it. Information should be deemed private so long as
it remains within a confined group — even if that group is rather large. The law
should recognize that a particular person expects information to stay within
these boundaries.

Strahilevitz identifies three key factors that affect the likelihood of data
staying within a particular group: (1) how interesting the information is (the
more interesting, the more likely it is to spread beyond the group); (2) the norms
that a particular group has with regard to spreading the kind of information at
issue; and (3) the way the group is structured and how information generally
flows within and beyond the group. Strahilevtiz agrees with the Kubach court’s
decision that the plaintiff still retained a privacy interest in his HIV-positive
status even though 60 others knew about it: -

[An empirical] study of HIV disclosure suggests that information about HIV
status is frequently shared with some parts of an individual’s social network,
while other members, who might know the HIV positive person well and be
interested in her health status, remain in the dark. Information about HIV status,
therefore, seems not to flow through social networks readily, at least in the case
of private figures. . . . Kubach had a reasonable expectation that his disclosure
to some people who knew him would not result in the information being
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revealed to others who knew him, let alone thousands of people in his local
community.

Strahilevitz argues that the holding in Duran is inconsistent with social
network theory:

According to the court, Duran used her real name when shopping in stores or
eating in restaurants, which waived an expectation of privacy in her identity.
Under a network theory approach, these acts, combined with her notoriety in
Colombia, would not have eliminated her reasonable expectation of privacy in
her identity. . . . [When shopping or at a restaurant, at] most, Duran would have
come into fleeting contact with other customers or service sector employees.
There was nothing interesting about Duran’s shopping or eating out. In order to
generate interest in the story, the defendant had to connect Duran’s presence in
Detroit to her past notoriety in Colombia and the bounty that had been placed
on her head. Such information was quite unlikely to be aggregated through the
kinds of weak ties that Duran established in Detroit’s public spaces. Perhaps a
Colombian waiter put two-and-two together, but this would have been a highly
improbable turn of events. Duran’s general obscurity in Detroit properly
engendered a reasonable expectation of privacy with respect to her shopping
and visiting restaurants.'”

6. Closed Communities. Woodrow Hartzog notes that there are certain closed

communities where a strong expectation of confidentiality has developed, such
as Alcoholics Anonymous. Closed communities also exist online — indeed,
Alcoholics Anonymous has an online group. Hartzog contends: “Members of
these closed communities have not disclosed their personal information to the
world. Rather, they have revealed their information to other members of the
community based on that community’s norms and expectations of
confidentiality.”?

Suppose a person shares information with a group of 300 Facebook friends
on her profile, which is set to be seen by “friends only.” One of that person’s
friends reveals the information on a publicly accessible media site. In a lawsuit
for public disclosure of private facts, the friend argues that the person’s
information was not private because it was available to 300 individuals on
Facebook. How should a court rule on whether the information was private?

. Further Dissemination of Previously Disclosed Information. Media entities

that further disseminate information already disclosed by another media entity
are not liable for public disclosure. Ritzmann v. Weekly World News, 614 F.
Supp. 1336 (N.D. Tex. 1985) (giving further publicity to information contained
in news stories already published is not actionable because the information is
no longer private); Heath v. Playboy Enterprises, Inc., 732 F. Supp. 1145 (S.D.
Fla. 1990) (“Republication of facts already publicized elsewhere cannot
provide a basis for an invasion of privacy claim.”).

However, when only partial facts are revealed, the disclosure of more in-
formation can give rise to a viable action for public disclosure. For example, in

¥ Lior Jacob Strahilevitz, 4 Social Networks Theory of Privacy, 72 U. Chi. L. Rev. 919 (2005).
" Woodrow Hartzog, Promises and Privacy: Promissory Estoppel and Confidential

Disclosures in Online Communities, 82 Temple L. Rev. 891 (2009).
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Michaels v. Internet Entertainment Group, Inc., 5 F. Supp. 2d 823 (C.D. Cal.
1998), Bret Michaels, the former lead singer for the rock ban;l Poison, and
Pamela Anderson Lee, a celebrity, sought a preliminary injunction to prevent
the defendant from making a videotape of the two having sex available on the
Internet. The defendant argued that the plaintiffs lacked a privacy interest in the
tape because a part of the tape had already been released by a foreign InFernet
source. The court, however, concluded that “plaintiffs’ privacy interest in the
unreleased portions of the Tape is undiminished.” Further, another Vide(_)tape
depicting Lee having sex with her husband, Tommy Lee, had been Wldely
distributed, and the defendant contended that this negated Lee’s privacy
interest. The court rejected the defendant’s argument: “The Court is not
prepared to conclude that public exposure of one sexual encounter forever
removes a person’s privacy interest in all subsequent and prev1ous.sexual
encounters.” The defendant also contended that Lee lacked a privacy interest
because she had previously appeared nude in magazines and on video, but ‘Fhe
court concluded that the defendant’s “contention unreasonably blurs the line
between fiction and reality. Lee is a professional actor. She has played roles
involving sex and sexual appeal. The fact that she has performed a role
involving sex does not, however, make her real sex life open to the public.”

. Obscurity. Woodrow Hartzog and Fred Stutzman argue that the law often fails

to grasp the concept of obscurity and that the law should better integrate
obscurity into its fabric. They contend:

Perhaps more than anything else, Internet users rely on obscurity for prot'ection
of their online information. Obscurity allows Internet users to be genuine b.y
disclosing information that they would not otherwise share in “public.” Yet th}s
concept, which is at the very heart of the social web, is largely undeveloped in

privacy law. .. o
Obscurity could serve as a continuum when courts are asked to determine if

information is eligible for privacy protections. Obscurity could be usec.l as a
benefit or protection—instead of forcing websites to remove informatlon,. a
compromise could be some form of mandated obscurity. Finally, obscur.lty
could serve as a metric for the boundary of allowable disclosure by information
recipients. Internet users who were bound to a “duty to maintain obscurity”
would be allowed to further disclose information, so long as they kept the
information as generally obscure as they received it.!

Could locating a publicly available yet obscure piece of information .ab01.1t a
person and writing about it in a widely read media outlet constitute a violation
of privacy? Suppose a reporter finds information online in a blog that has onl.y
a handful of readers. The reporter writes about it on a major news media
website. Is this a violation of privacy? If not, is anything appearing online and
accessible to the public no longer able to be deemed private?

H Woodrow Hartzog & Fred Stutzman, The Case for Online Obscurity, 101 Cal. L. Rev. 1, 48

(2013).
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(c) The Newsworthiness Test

SIPPLE V. CHRONICLE PUBLISHING CoO.
201 Cal. Rptr. 665 (Cal. Ct. App. 1984)

CALPECOTT, J. On September 22, 1975, Sara Jane Moore attempted to assassinate
Preglqent Qerald R. Ford while the latter was visiting San Francisco, California
Pla}ntlff Oliver W. Sipple (hereafter appellant or Sipple) who was in t’he crowd ai
Union Square, San Francisco, grabbed or struck Moore’s arm as the latter was
about to fire the gun and shoot at the President. Although no one can be certain
Whether or not Sipple actually saved the President’s life, the assassination attempt
did not sucgeed and Sipple was considered a hero for his selfless action and was
subject to significant publicity throughout the nation following the assassination
attempt.

Among the many articles concerning the event was a column, written by Herb
Ca;n and published by the San Francisco Chronicle on September 24, 1975. The
article read. in part as follows: “One of the heroes of the day, Oliver ‘éill’ Siiople
the ex-Marine who grabbed Sara Jane Moore’s arm Just as her gun was fired anci
thereby may have saved the President’s life, was the center of midnight attention
at the Red Lantern, a Golden Gate Ave. bar he favors. The Rev. Ray Broshears
h;ad of Helping Hands, and Gay Politico, Harvey Milk, who claim to be amoné
Sipple’s close friends, describe themselves as ‘proud — maybe this will help break
the stereotype.” Sipple is among the workers in Milk’s campaign for Supervisor.”

Thereaftgr, the Los Angeles Times and numerous out-of-state newspape‘rs
pubhshed articles which referring to the primary source, (i.e., the story published
in the San Francisco Chronicle) mentioned both the heroic act shown by Sipple
and the fact that he was a prominent member of the San Francisco gay community
Spme of those articles speculated that President Ford’s failure to promptly thank
Sipple for his heroic act was a result of Sipple’s sexual orientation. 2>

Ca Sipple filed an action against the [newspapers]. The complaint was
predicated upon the theory of invasion of privacy and alleged in essence that
def_enfiants without authorization and consent published private facts about
plglntlffs life by disclosing that plaintiff was homosexual in his personal and
private sexual orientation; that said publications were highly offensive to plaintiff
masmuch as h_is parents, brothers and sisters learned for the first time of his
homose?(ua'l orientation; and that as a consequence of disclosure of private facts
abqut his life plaintiff was abandoned by his family, exposed to contempt and
ridicule causing him great mental anguish, embarrassment and humiliation.

*2 For example, the September 25, 1975, issuc of t j
Fo 2 ¢ , i he Los Angeles Time, i i

follows: “A husky ex-marine who was a hero in the attempted a%sassinatioi Vovi‘oft’ielsrﬁleern?l?oﬁ
emerged Wednesday as a prominent figure in the gay community. And questions were raised in the
gay community if Oliver (Bill) Sipple, 32, was being shunned by the White House because of his
ia)ssoplatlons. Sipple, who lunged at Sara Jane Moore and deflected her revolver as she fired at the

resident, cor}ced’e:d that he is a member of the ‘court’ of Mike Caringi, who was elected ‘emperor
of Slgin Francisco’ by the gay community. A column item in a morning newspaper here strongl
111rnp ied Wednesday that Sipple is gay. . . . Harvey Milk, a prominent member of this city’s largz

omosexual community and a longtime friend of Sipple, speculated Wednesday that the absence of
a phone call or telegram of gratitude from the White House might not be just an oversight.”

-T——
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Plaintiff finally alleged that defendants’ conduct amounted to malice and
oppression calling for both compensatory and punitive damages.

Appellant’s principal contention on appeal is that the trial court prejudicially
erred in granting summary judgment in favor of respondents. More precisely,
appellant argues that the individual elements of the invasion of privacy (i.e., public
disclosure of private facts; the offensiveness of the public disclosure; and the
newsworthiness of the publication as an exception to tort liability) constituted a
factual determination which could not be resolved or adjudicated by way of
summary procedure.

Before discussing appellant’s contentions on the merits, as an initial matter we
set out the legal principles governing the case. It is well settled that there are three
elements of a cause of action predicated on tortious invasion of privacy. First, the
disclosure of the private facts must be a public disclosure. Second, the facts
disclosed must be private facts, and not public ones. Third, the matter made public
must be one which would be offensive and objectionable to a reasonable person of
ordinary sensibilities. It is likewise recognized, however, that due to the supreme
mandate of the constitutional protection of freedom of the press even a tortious
invasion of one’s privacy is exempt from liability if the publication of private facts
is truthful and newsworthy. . . .

When viewed in light of the aforegoing principles, the summary judgment in
this case must be upheld on two grounds. First, as appears from the record properly
considered for the purposes of summary judgment, the facts disclosed by the
articles were not private facts within the meaning of the law. Second, the record
likewise reveals on its face that the publications in dispute were newsworthy and
thus constituted a protective shield from liability based upon invasion of privacy.

[Regarding the first ground,] the cases explain that there can be no privacy
with respect to a matter which is already public or which has previously become
part of the “public domain.” Moreover, it is equally underlined that there is no
liability when the defendant merely gives further publicity to information about
the plaintiff which is already public or when the further publicity relates to matters
which the plaintiff leaves open to the public eye.

The case at bench falls within the aforestated rules. The undisputed facts reveal
that prior to the publication of the newspaper articles in question appellant’s
homosexual orientation and participation in gay community activities had been
known by hundreds of people in a variety of cities, including New York, Dallas,
Houston, San Diego, Los Angeles and San Francisco. Thus, appellant’s deposition
shows that prior to the assassination attempt appellant spent a lot of time in
“Tenderloin” and “Castro,” the well-known gay sections of San Francisco; that he
frequented gay bars and other homosexual gatherings in both San Francisco and
other cities; that he marched in gay parades on several occasions; that he supported
the campaign of Mike Caringi for the election of “Emperor”; that he participated
in the coronation of the “Emperor” and sat at Caringi’s table on that occasion; that
his friendship with Harvey Milk, another prominent gay, was well-known and
publicized in gay newspapers; and that his homosexual association and name had
been reported in gay magazines (such as Data Boy, Pacific Coast Times, Male
Express, etc.) several times before the publications in question. In fact, appellant
quite candidly conceded that he did not make a secret of his being a homosexual
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and that if anyone would ask, he would frankly admit that he was gay. In short,
since appellant’s sexual orientation was already in public domain and since the
articles in question did no more than to give further publicity to matters which
appellant left open to the eye of the public, a vital element of the tort was missing
rendering it vulnerable to summary disposal. . . .

[Turning to the second ground — newsworthiness,] our courts have recognized
a broad privilege cloaking the truthful publication of all newsworthy matters. . . .
[Tlhe cases and authorities further explain that the paramount test of
newsworthiness is whether the matter is of legitimate public interest which in turn
must be determined according to the community mores. As pointed out in Virgil v.
Time, Inc., “In determining what is a matter of legitimate public interest, account
must be taken of the customs and conventions of the community; and in the last
analysis what is proper becomes a matter of the community mores. The line is to
be drawn when the publicity ceases to be the giving of information to which the
public is entitled, and becomes a morbid and sensational prying into private lives
for its own sake, with which a reasonable member of the public, with decent
standards, would say that he had no concern.”

In the case at bench the publication of appellant’s homosexual orientation
which had already been widely known by many people in a number of
communities was not so offensive even at the time of the publication as to shock
the community notions of decency. Moreover, and perhaps even more to the point,
the record shows that the publications were not motivated by a morbid and
sensational prying into appellant’s private life but rather were prompted by
legitimate political considerations, i.e., to dispel the false public opinion that gays
were timid, weak and unheroic figures and to raise the equally important political
question whether the President of the United States entertained a discriminatory
attitude or bias against a minority group such as homosexuals. . . .

Appellant’s contention that by saving the President’s life he did not intend to
enter into the limelight and become a public figure, can be easily answered. In
elaborating on involuntary public figures, Restatement Second of Torts section
625D, comment f, sets out in part as follows: “There are other individuals who
have not sought publicity or consented to it, but through their own conduct or
otherwise have become a legitimate subject of public interest. They have, in other
words, become ‘news.’ ”

NOTES & QUESTIONS

1. The Sad Fate of a Hero. Sipple passed away in January 1989, alone in a
cluttered apartment with half-gallon bottles of bourbon within reach of his bed.

A story in the Los Angeles Times almost a month after he passed away detailed
the sad circumstances of his death and filled in some details of his life. Sipple
had been wounded twice in Vietnam, lived on a veteran’s disability pension,
and, despite his lack of funds and poor health, was remembered by friends as a
generous person who would readily give money to charity or to help a derelict.
The L.A. Times also noted that a framed letter hung in the apartment where
Sipple had died — it was a letter of “heartfelt appreciation,” signed “Jerry
Ford,” which thanked Sipple for his “selfless actions” in acting quickly and
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without fear and averting danger to the President and the crowd. The letter was

sent three days after Sipple had knocked away the gun of the would-be assassin
i isco.

" %11116 1221?07" jmes article also stressed how mcch Sipple had“sqffered aftelr 1‘[_1}6
press outed him. It quoted George Sipple, B1!1’s brother: H1_s per,sona 1te
never should have made it back to Detroit” (his hometoyvn). S1pcle s‘EarznAs
were shocked by the revelation of their scn’s sexual. orientation; as dt e tﬁ t
Times states: “The estrangement between Sipple and 1_11s father was so deep at
when his mother died in 1979, his fathcr made 1_t clear that hc wash nc

welcome.”™ Sipple remained in San Francisco and did not attend his mother’s
fun;;ili‘ng a break from cleaning his brother’s apartment, George Slppl; n(;tled
that his brother was pleased that he left a mark cill’ld _rernembered that his 601 ther
once said that long after he died, “somebody will pick up a book and see Oliver

Sipple saved President Ford’s life.”

. Group Privacy. The court rejects Sipple’s claim in part because Sipple’s

homosexuality and participation in thc gay commumty were knowtndl?[y

hundreds of people in many cities. But Slpple’s argument is that.he wante 3

keep his homosexuality a secret from certain people. — namely h_1s plaren S an

siblings. Can Sipple legitimately claim that something known widely to many
ill remain private? .

, %izgt!;e(;ftn; ;lr}d ’s Prejurt)lice. In Sipple, the newsworthiness of the story.dld.not
just turn on exposing the background of a hero who prcvented an as'sassmatl.on‘.[
The story also exposed President Ford’s possible prejudice ailga;ns
homosexuals. Does this fact alone establish that the story was newsworthy?

4. Outing. There has been extensive debate about the propriety of outing gays. Is

the fact that a prominent individual is gay newcworthy? John Elwood observes
that there are three rationales advanced for outing gays:

i its advocates, outing serves three basic purposes: (1) to expose the
ﬁxli)(igoiid:;gg?vlemmental policies that discrimiqate against hon;losei(}la}ls .azlzd) (t)(t)”
the hypocrisy of gay public officials who publicly support suc}:1 po 101es2,1nd ©
provide positive examples of gays, as role models to other gaifls e
ambassadors to mainstream America; and (3) to break down the stigm
surrounding homosexuality by making it commonplace.

Elwood contends: “Even under the best cf circumstances, the. rcl‘at101nstnp
between outing a particular figure and cffectmg a ;ometill change 1s‘§1m%) y tog
attenuated to override the outing target’s privacy rights.” However, “a close c1
government official who made disparaging p\_lbhc remarks. about homosc%[l_la ]
or who enforced discriminatory programs might be a Vahd'target for ?111 :}rllfs
Her hypocrisy calls into question her honesty and rpotlvatlon, fa:n o
information about her sexuality is relevant to the. question of her fitness
office.”* How would this argument apply in the Sipple case?

23 Dean Morain, Sorrow Trailed a Vet%ralngléVgho f’gvitdsa {’resident’s Life and Then Was Cast in
an Unwanted Spotlight, L.A. Times, Feb. 13, ,a a‘ , 1. ]
24 yohn P. Elwood, Note, Outing, Privacy, and the F\ irst Amendment, 102 Yale L.J. 747, 748-49,

773-74 (1992).
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In contrast to Elwood, Kathleen Guzman disagrees with the hypocrisy
Justification for outing:

- . . [T]his justification presupposes two potentially invalid assumptions.
Presuming that the outers are even correct in asserting someone’s orientation,
one wonders whether there is such a thing as a “gay viewpoint.” While abstract
generalization may be made regarding the tendency of a group member to
sympathize with in-group concerns, it is absurd to attribute to an individual a
pre-packaged set of opinions merely because that individual is gay. One’s views
should no more be determined by sexual orientation than by being Caucasian
or agnostic or underweight or female. . . .

Second, what is orientation hypocrisy and at what level of conduct should it
be penalized? Hypocrisy is a broad term which can encompass a range of
activity: merely keeping same-sex orientation a secret; actively asserting
heterosexuality; failing to vote for or affirmatively and publicly support pro-
gay legislation; actively opposing similar legislation. The (non)actor whose
conduct contravenes the mythical “gay viewpoint” need not necessarily ‘be
driven by “hypocrisy,” but is equally likely to act through privacy, self-
preservation, cowardice, or merely a different belief, A smoker who supports
legislation restricting cigarette sales to minors is no more a hypocrite than a
non-smoker who does so. A woman who votes against equal rights legislation
is no more a hypocrite than a man who does so. To assert that she or he must be
a hypocrite anathematizes individuality and accords insufficient weight to the
myriad reasons that impel behavior or decision making. ,

After Sipple’s death, Fred Friendly, a journalism professor and former head
of CBS News, wrote that journalists did not act fairly in Sipple’s case and
should not have written about his sexuality. Friendly argued that the right to
privacy should prevail unless the “individual’s private conduct becomes
relevant in assessing his integrity or validity in a public role.” Do you agree
with this approach? Does it resolve the Sipple case?

Barney Frank, a prominent gay politician, offered another perspective on
outing. A member of the House of Representatives from 1981-2013, he
articulated the approach that is now known as the “Frank Rule.” He said: “T
think there’s a right to privacy. But the right to privacy should not be a right to
hypocrisy. And people who want to demonize other people shouldn’t then be
able to go home and close the door and do it themselves.” By this, he meant
that a closeted politician who uses power to harm LGBT individuals should be
outed. Do you agree with the Frank Rule, and, if so, should it be limited to
politicians or also extended to other individuals with influence on society, such
as CEQs, television or movie stars, or even novelists?

S. Newsworthiness Tests. Courts use at least three newsworthiness tests.?’ First is

the “leave it to the press” approach, where courts defer to editorial judgment

5 Kathleen Guzman, About Outing: Public Discourse, Private Lives, 73 Wash. U. 1..Q. 1531,
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and do not attempt to distinguish between what is news and what is
entertainment. Second, the Restatement looks to the “customs and conventions
of the community” and draws a line between the “giving of information to
which the public is entitled” and “morbid and sensational prying into private
lives for its own sake.” A third approach is the “nexus test,” which involves the
Restatement approach but also requires a “logical nexus (or relationship) . . .
between the complaining individual and the matter of legitimate public
interest.” Which test do you find most appropriate?

. What Is Newsworthy? Many of the cases applying the newsworthiness test do

so to avoid First Amendment problems. Keep in mind that the newsworthiness
test is an element of the tort of public disclosure. Applications of the tort —
involving possibly even non-newsworthy facts — can still be subject to an
independent First Amendment challenge. This issue will be discussed later in
this chapter.

How are courts to determine what is newsworthy? According to the
Restatement of Torts § 652D (comment h), adopting language from Virgil v.
Time, 527 F.2d 1122, 1129 (9th Cir. 1975), courts are to look to the “customs
and conventions of the community.”

Consider the case of Diaz v. Oakland Tribune, 188 Cal. Rptr. 762 (Ct. App.
1983). Diaz was the first woman student body president elected at a community
college. The Oakland Tribune published the fact that Diaz was a transsexual.
Diaz sued for public disclosure, and the court held that the suit could proceed
to the jury, which would determine whether the fact that Diaz was a transsexual
was newsworthy. The court noted: “[W]e find little if any connection between
the information disclosed and Diaz’s fitness for office. The fact that she is a
transsexual does not adversely reflect on her honesty or judgment.” Eugene
Volokh, who opposes the tort of public disclosure altogether, argues:

Now I agree with the [Diaz] court’s factual conclusion; people’s gender identity
strikes me as irrelevant to their fitness for office. But other voters take a
different view. Transsexuality, in their opinion, may say various things about
politicians (even student body politicians): It may say that they lack attachment
to traditional values, that they are morally corrupt, or even just that they have
undergone an unnatural procedure and therefore are somehow tainted by it.
These views may be wrong and even immoral, but surely it is not for gov-
ernment agents — whether judges or jurors — to dictate the relevant criteria for
people’s political choices, and to use the coercive force of law to keep others
from informing them of things that they may consider relevant to those choices.
I may disagree with what you base your vote on, but I must defezréd your right
to base your vote on it, and the right of others to tell you about it.

If Volokh is right, then what isn’t relevant for fitness for office? Do public
figures have any claim to privacy, or is everything about them newsworthy?
In Neff'v. Time, Inc., 406 F. Supp. 858 (W.D. Pa. 1976), a Sports lilustrated

photographer printed a photograph of John W. Neff, a teacher, with the front

1536-37, 1555-56 (1995). For further arguments against outing, see Jean L. Cohen, Is Privacy a Legal -
zipper of his pants open in Sports Illustrated. The photograph was used in a

Duty?, in Public and Private: Legal, Political, and Philosophical Perspectives 117, 125 (Maurizio
Passerin d’Entreves & Ursula Vogel eds., 2000).
26 Fred W. Friendly, Gays, Privacy and a Free Press, Wash. Post, Apr. 8, 1990, at B7.

?’ See Geoff Dendy, Note, The Newsworthiness Defense to the Public Disclosure T ort, 85 Ky. %% Eugene Volokh, Freedom of Speech and Information Privacy: The Troubling Implications of
L.J. 147 (1997). a Right to Stop People from Speaking About You, 52 Stan. L. Rev. 1049, 1090 (2000).
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story about Pittsburgh Steelers fans, and the article was entitled: “A Strange
Kind of Love.” The photograph was taken while Neff was with a group of fans
at a football game between the Cleveland Browns and Pittsburgh Steelers. The
fans were waving Steeler banners, drinking beer, and appeared slightly
intoxicated. When the Sports Illustrated photographer approached them and the
group found out that the photographer was covering the game for Sports
Hllustrated, the group “hammed it up” while the photographer snapped the
pictures. Of the 30 pictures of the group that were taken, a committee of five
employees at Sports Illustrated selected the photograph of Neff with his fly
open for inclusion in the issue. According to the court, “[a]lthough Neff’s fly
was not open to the point of being revealing, the selection was deliberate and
surely in utmost bad taste; subjectively, as to Neff, the published picture could
have been embarrassing, humiliating and offensive to his sensibilities.”
According to Neff, the photograph implied “that he is a ‘crazy, drunken slob,’
and combined with the title of the article, ‘a sexual deviate.”” Neff asserted that
the article invaded his right to privacy, caused him reputational injury,
subjected him to public ridicule, destroyed his peace of mind, and caused him
severe emotional distress. The court, however, rejected Neff’s claim:

... It seems to us that art directors and editors should hesitate to deliberately
publish a picture which most likely would be offensive and cause
embarrassment to the subject when many other pictures of the same variety
are available. Notwithstanding, “(t)he courts are not concerned with
establishing canons of good taste for the press or the public.” . . .

The article about Pittsburgh Steeler fans was of legitimate public interest;
the football game in Cleveland was of legitimate public interest; Neff’s picture
was taken in a public place with his knowledge and with his encouragement;
he was catapulted into the news by his own actions; nothing was falsified; a
photograph taken at a public event which everyone present could see, with the
knowledge and implied consent of the subject, is not a matter concerning a
private fact. A factually accurate public disclosure is not tortious when
connected with a newsworthy event even though offensive to ordinary
sensibilities. The constitutional privilege protects all truthful publications
relevant to matters of public interest. . . .

Graham involved a photograph taken of a woman who was in an
embarrassing position in public. How does the situation in Neff differ from that
in Graham? Graham did not focus much on newsworthiness, but suppose that
the case were being decided by the Neff court — would the photograph in
Graham be newsworthy?

. The Privacy of Public Figures. To what extent can a public figure’s life be
private? Consider the Restatement of Torts (Second) § 652D (comment h):

The extent of the authority to make public private facts is not, however,
unlimited. There may be some intimate details of [a celebrity actress’s] life,
such as sexual relations, which even the actress is entitled to keep to herself. In
determining what is a matter of legitimate public interest, account must be taken
of the customs and conventions of the community; and in the last analysis what

Y
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own sake, with which a reasonable member of the public, with decent standards,
would say that he had no concern. The limitations, in other words, are those of
common decency, having due regard to the freedom of the press and its
reasonable leeway to choose what it will tell the public, but also due regard to
the feelings of the individual and the harm that will be done to him by the
exposure. Some reasonable proportion is also to be maintained between the
event or activity that makes the individual a public figure and the private facts
to which publicity is given.

J.M. Balkin argues that by creating media events that show the politician
“with his or her family, participating in casual activities or in a seemingly
unguarded and intimate moment,” politicians have been “willing accomplices
in the creation of a new political culture that sees private aspects of a person’s
life as politically relevant, that collapses older boundaries between public and
private.” Moreover, Balkin argues, the media plays a role in shaping the
boundaries between public and private: “Journalists do not simply respect the
existing boundaries of the public and the private but actively reshape them:
Merely by talking about sexual scandal and encouraging others to do so
journalists make these topics part of public discourse and public comment.””

. The Disclosure of Identifying Information. In Barber v. Time, Inc., 159

S.W.2d 291 (Mo. 1942), the plaintiff’s photograph taken in a hospital was
published in a Time magazine article about the plaintiff’s unusual disease. The
article, “Starving Glutton,” described the plaintiff’s rare disorder where no
matter how much she ate, she continued to lose weight. The photograph showed
the plaintiff in her hospital bed. The court held that “[w]hile plaintiff’s ailment
may have been a matter of some public interest because unusual, certainly the
identity of the person who suffered this ailment was not.” In other words, the
matter about the rare disorder was newsworthy, but the plaintiff’s identity was
not of public concern.

In contrast, consider Haynes v. Alfred A. Knopf, Inc., 8 F.3d 1222 (7th Cir.
1993). In 1991, Alfred A. Knopf, Inc. published Nicholas Lemann’s best-
selling historical book entitled The Promised Land: The Great Black Migration
and How It Changed America. The book chronicled the migration of 5 million
African Americans from the rural areas in the South to urban areas in the North
from 1940 to 1970. The book focuses centrally around the story of one
individual, Ruby Lee Daniels. The book recounts Ruby’s troubled marriage to
Luther Haynes. Luther had a well-paying factory job but began to drink too
much, waste money, and get into bitter fights with Ruby. The book recounts
the couple’s financial struggles, Luther’s squandering of their money, their
spiral into poverty, and their difficulties in providing for their children. When
the couple was finally able to buy a home, Luther purchased a new car, and as
a result, they couldn’t meet their house payments and lost the home. Luther
would frequently lose jobs and would often fail to come home. Luther then

% JM. Balkin, How Mass Media Stimulate Political T. ransparency, 3 Cultural Values 393
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is proper becomes a matter of the community mores. The line is to be drawn
when the publicity ceases to be the giving of information to which the public is
entitled, and becomes a morbid and sensational prying into private lives for its

(1999). For a discussion of when public figures should be entitled to privacy, see Anita L. Allen,
Lying to Protect Privacy, 44 Vill. L. Rev. 161, 177 (1999); Anita L. Allen, Privacy and the Public
Official: Talking About Sex as a Dilemma for Democracy, 67 Geo. Wash. L. Rev. 1165 (1999).
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bf:gan to have an affair with their neighbor Dorothy Johnson, which was
discovered by the children. Ruby and Luther got a divorce. ’

Subsequently, Luther married Dorothy. He turned his life around and began
acting more responsibly. In their new community, nobody knew of Luther’s
past bphav10r toward Ruby. As Luther stated: “I know I haven’t been no angel
but since almost 30 years ago I have turned my life completely around i
§t0pped the drinking and all this bad habits and stuff like that. . . . I look goé)d
in the eyes of my church members and my community. Now . . . all this is going
to go down the drain. And I worked like a son of a gun to build myself up in a
good reputation and he has torn it down.”

Ll.lthe.r and Dorothy Haynes sued Lemann and his publisher Knopf under the
pu‘t?hc d}sclosure tort. Judge Posner, writing for the Seventh Circuit, rejected
their claim: “No detail in the book claimed to invade the Hayneses’ I;rivacy is
not germane to the story that the author wanted to tell, a story not only of
legitimate but of transcendent public interest.”

Was Luther Haynes’s actual name really necessary for telling the story? The
court concluded: .

The Fietails of the Hayneses’ lives recounted in the book would identify them
unmistakably to anyone who has known the Hayneses well for a long time
(merpbers of their families, for example), or who knew them before they got
ma.lrrled;l and ]ilo more is required for liability either in defamation law or in
privacy law. Lemann would have had to change some, perha
details. Bl_lt then he would no longer have been %Vriting hirs)tory.p Iién v?lrgl’kf lfug/lz
beeq writing fiction. The nonquantitative study of living persons would be
abohghed as a category of scholarship, to be replaced by the sociological novel
That_ls a genre with a distinguished history punctuated by famous names sucﬁ
as'chkens, Zola, Stowe, Dreiser, Sinclair, Steinbeck, and Wolfe, but we &o not
thlnk.that the law of privacy makes it (or that the First Ameildment would
permit the law of privacy to make it) the exclusive format for a social history of
hvmg.persons that tells their story rather than treating them as data points in a
‘s‘tatls.tlcal study. Reporting the true facts about real people is necessary to
obviate any impression that the problems raised in the [book] are remote or
hypothetical.”

Also consider Gilbert v. Medical Economics Co., 665 F.2d 305 (10th Cir
1981). An article describing a doctor’s malpractice and arguing that hospitalé
and other physicians were not adequately self-policing included the doctor’s
name and photograph and discussed her psychiatric and marital problems. The
doct(?r sued, contending that her photo, name, and personal life “adéi[ed]
nothmg_ to the concededly newsworthy topic of policing failures in the medical
profession.” The court disagreed, concluding:

— [T]hese truthful representations are substantially relevant to a newsworthy
topic becaus.e they strengthen the impact and credibility of the article. They
obviate any impression that the problems raised in the article are remote or
hypothetlcal, thus providing an aura of immediacy and even urgency that might
not exist had plaintiff’s name and photograph been suppressed. Similarly, we
find the. publication of plaintiff’s psychiatric and marital problems tc; be
substantially relevant to the newsworthy topic [because] . . . they are connected
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to the newsworthy topic by the rational inference that plaintiff’s personal
problems were the underlying cause of the acts of alleged malpractice.

In Howard v. Des Moines Register & Tribune Co., 870 F.2d 271 (5th Cir.
1989), the identities of victims of involuntary sterilization were disclosed in a
report about abuses by a mental institution. The court rejected the argument that
the identities were unnecessarily disclosed because they were needed to
“strengthen the accuracy of the public perception of the merits of the
controversy.” In Ross v. Midwest Communications, Inc., 870 F.2d 271 (5th Cir.
1989), the court held that the disclosure of a rape victim’s name in an article
about the potential innocence of the man convicted of the rape was of “unique
importance to the credibility and persuasive force of the story.”

Daniel Solove argues in favor of the approach taken in Barber. He contends
that the use of initials or pseudonyms is a workable compromise between the
interests of reporting the news and of protecting privacy: “J ournalists generally
do not include the names of rape victims or whistleblowers in their stories. On
television, the media sometimes obscures the faces of particular people in video
footage. With minimal effort, the media can report stories and also protect
privacy.”30 In response to arguments about the importance of identifying people
to help make the story more verifiable, Solove argues:

[S]tories of paramount importance have not identified the critical parties; for
example, in exposing Watergate, Bob Woodward and Carl Bernstein relied on
the well-known pseudonymous source “Deep Throat.” Certainly, it affects
verifiability when a story does not identify a party. However, when the
journalists protect confidential sources, they engage in a balancing
determination, sacrificing the public’s ability to verity for the importance of
protecting confidentiality. Public verifiability is not sacrosanct, but can be

outweighed by privacy interests.’

9. Who Decides What Is Newsworthy? Who ought to determine the proper

subject for news? Courts? Journalists? The market? Juries? A number of courts
defer to the judgment of the press for newsworthiness: “[W]hat is newsworthy
is primarily a function of the publisher, not the courts.” Heath v. Playboy
Enterprises, Inc., 732 F. Supp. 1145, 1149 (S.D. Fla. 1990); see also Jenkins v.
Dell Publishing Co., 251 F.2d 447, 451-52 (3d Cir. 1958); Wagner v. Fawcett
Publications, 307 F.2d 409, 410 (7th Cir. 1962). If courts are not to second
guess the judgment of the press, how are courts to determine newsworthiness?
Is anything not newsworthy?

Daniel Solove contends that the deference to the media approach is a poor
one. He argues that although the media might be a capable decision maker for
assessing public interest in a story, “[w]hat is of interest to most of society is
not the same question as what is of legitimate public concern. . . . [Public]
interest can stem from a desire for entertainment or sexual pleasure just as much
as it can from wanting to learn about the news and current events.” Therefore,
Solove concludes, “the media should not have a monopoly on determining what

3 Daniel I. Solove, The Virtues of Knowing Less: Justifying Privacy Protections Against

Disclosure, 53 Duke L.J. 967, 1018-19 (2003).

U Id at 1018.
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is of public concern.”? In contrast, consider Eugene Volokh, who contends:
“Under the First Amendment, it’s generally not the government’s job to decide
what subjects speakers and listeners should concern themselves with.””>

10. Is the Newsworthiness Test Necessary or Desirable? Lior Strahilevitz argues
that the newsworthiness test is not the best way to reconcile the public
disclosure tort with free speech. He contends that the First Amendment already
provides a sufficient constraint on the tort and a newsworthiness test is not
needed:

The fact that the First Amendment may constrain the state’s ability to impose
damages on those who publish private facts does not mean that the underlying
tort causes of action need to look any different. Rather, it simply means that
once tort liability is found, the courts should conduct an independent inquiry as
to whether imposing liability on that defendant (or class of defendants) will
undermine fundamental expressive or self-governance interests. Indeed, such a
textured inquiry better coheres with First Amendment doctrine than does the
public  disclosure tort’s binary  newsworthiness/non-newsworthiness
distinction.*

If the newsworthiness test is merely designed to protect First Amendment
interests, then why not just have the First Amendment provide the protection?
Is there a good reason to keep the newsworthiness test?

SHULMAN V. GROUP W PRODUCTIONS, INC.
955 P.2d 469 (Cal. 1998)

[Recall the facts of this case earlier in this chapter. The plaintiffs, Ruth and Wayne
Shulman, mother and son, were injured in a car accident. A medical transport and
rescue helicopter crew came to their assistance along with a video camera operator,
who filmed the plaintiffs’ rescue from the car, the flight nurse and medic’s medical
aid during the rescue, as well as their medical aid in the helicopter en route to the
hospital. The flight nurse wore a small microphone that picked up her
conversations with Ruth and other rescue workers. The segment was broadcast on
a television show called On Scene: Emergency Response. Ruth, a paraplegic from
the accident, watched the episode in her hospital room in shock. Neither Ruth nor
Wayne Shulman consented to the filming or broadcasting. They sued the producers
of the show, and their complaint included causes of action for public disclosure of
private facts and intrusion upon seclusion. The trial court granted the defendants’
motion for summary judgment on all causes of action.

On the intrusion claim, the California Supreme Court held that the activities of
the defendants in recording the events in the helicopter constituted a valid cause of
action for intrusion upon seclusion. The court’s decision on the public disclosure
claim is excerpted below.]

32 Daniel J. Solove, The Virtues of Knowing Less: Justifying Privacy Protections Against
Disclosure, 53 Duke L.J. 967, 1001, 1006 (2003).

. 33 Eugene Volokh, Freedom of Speech and Information Privacy: The T roubling Implications of
a Right to Stop People from Speaking About You, 52 Stan. L. Rev. 1049, 1089 (2000).

* Lior Strahilevitz, Reunifying Privacy Law, 98 Cal. L. Rev. 2007, 2033 (2010).

WERDEGAR, J. . . . [U]nder California common law the dissemination of
truthful, newsworthy material is not actionable as a publication of private facts. If
the contents of a broadcast or publication are of legitimate public concern, the
plaintiff cannot establish a necessary element of the tort action, the lack of
newsworthiness. . . .

Although we speak of the lack of newsworthiness as an element of the private
facts tort, newsworthiness is at the same time a constitutional defense to, or
privilege against, liability for publication of truthful information. . . . Tort liability,
obviously, can extend no further than the First Amendment allows; conversely, we
see no reason or authority for fashioning the newsworthiness element of the private
facts tort to preclude liability where the Constitution would allow it. . . .

Newsworthiness — constitutional or common law — is also difficult to define
because it may be used as either a descriptive or a normative term. “Is the term
‘newsworthy’ a descriptive predicate, intended to refer to the fact there is
widespread public interest? Or is it a value predicate, intended to indicate that the
publication is a meritorious contribution and that the public’s interest is praise-
worthy?” A position at either extreme has unpalatable consequences. If “news-
worthiness” is completely descriptive — if all coverage that sells papers or boosts
ratings is deemed newsworthy — it would seem to swallow the publication of
private facts tort, for “it would be difficult to suppose that publishers were in the
habit of reporting occurrences of little interest.” At the other extreme, if
newsworthiness is viewed as a purely normative concept, the courts could become
to an unacceptable degree editors of the news and self-appointed guardians of
public taste. . . .

Courts balancing these interests in cases similar to this have recognized that,
when a person is involuntarily involved in a newsworthy incident, not all aspects
of the person’s life, and not everything the person says or does, is thereby rendered
newsworthy. . . . This principle is illustrated in the decisions holding that, while a
particular event was newsworthy, identification of the plaintiff as the person
involved, or use of the plaintiff’s identifiable image, added nothing of significance
to the story and was therefore an unnecessary invasion of privacy. . .

Consistent with the above, courts have generally protected the privacy of
otherwise private individuals involved in events of public interest “by requiring
that a logical nexus exist between the complaining individual and the matter of
legitimate public interest.” . . .

Intensely personal or intimate revelations might not, in a given case, be
considered newsworthy, especially where they bear only slight relevance to a topic
of legitimate public concern. . . .

Turning now to the case at bar, we consider whether the possibly private facts
complained of here — broadly speaking, Ruth’s appearance and words during the
rescue and evacuation — were of legitimate public interest. If so, summary
judgment was properly entered. . . .

We agree at the outset with defendants that the subject matter of the broadcast
as a whole was of legitimate public concern. Automobile accidents are by their
nature of interest to that great portion of the public that travels frequently by
automobile. The rescue and medical treatment of accident victims is also of
legitimate concern to much of the public, involving as it does a critical service that
any member of the public may someday need. The story of Ruth’s difficult
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extrication from the crushed car, the medical attention given her at the scene, and
her evacuation by helicopter was of particular interest because it highlighted some
of the challenges facing emergency workers dealing with serious accidents.

The more difficult question is whether Ruth’s appearance and words as she
was extricated from the overturned car, placed in the helicopter and transported to
the hospital were of legitimate public concern. Pursuant to the analysis outlined
earlier, we conclude the disputed material was newsworthy as a matter of law. One
of the dramatic and interesting aspects of the story as a whole is its focus on flight
nurse Carnahan, who appears to be in charge of communications with other
emergency workers, the hospital base and Ruth, and who leads the medical
assistance to Ruth at the scene. Her work is portrayed as demanding and important
and as involving a measure of personal risk (e.g., in crawling under the car to aid
Ruth despite warnings that gasoline may be dripping from the car). The broadcast
segment makes apparent that this type of emergency care requires not only medical
knowledge, concentration and courage, but an ability to talk and listen to severely
traumatized patients. One of the challenges Carnahan faces in assisting Ruth is the
confusion, pain and fear that Ruth understandably feels in the aftermath of the
accident. For that reason the broadcast video depicting Ruth’s injured physical
state (which was not luridly shown) and audio showing her disorientation and
despair were substantially relevant to the segment’s newsworthy subject matter.

Plaintiffs argue that showing Ruth’s “intimate private, medical facts and her
suffering was not necessary to enable the public to understand the significance of
the accident or the rescue as a public event.” The standard, however, 1s not
necessity. That the broadcast could have been edited to exclude some of Ruth’s
words and images and still excite a minimum degree of viewer interest is not
determinative. Nor is the possibility that the members of this or another court, or a
jury, might find a differently edited broadcast more to their taste or even more
interesting. The courts do not, and constitutionally could not, sit as superior editors
of the press. . . .

BROWN, J. concurring and dissenting. . . . I respectfully dissent . . . from the
conclusion that summary judgment was proper as to plaintiff Ruth Shulman’s
cause of action for publication of private facts. . . .

... The private facts broadcast had little, if any, social value. The public has
no legitimate interest in witnessing Ruth’s disorientation and despair. Nor does it
have any legitimate interest in knowing Ruth’s personal and innermost thoughts
immediately after sustaining injuries that rendered her a paraplegic and left her
hospitalized for months — “I just want to die. I don’t want to go through this.” The
depth of the broadcast’s intrusion into ostensibly private affairs was substantial. .
- - There was nothing voluntary about Ruth’s position of public notoriety. She was
involuntarily caught up in events of public interest, all the more so because
defendants appear to have surreptitiously and unlawfully recorded her private
conversations with nurse Laura Carnahan. . . .
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NOTES & QUESTIONS

1. Voluntariness and Public Exposure. Is this case consistent with Graham?

2. Grief and Newsworthiness. Reality television shows and “caught on film”
docudramas frequently capture people in moments of profound trauma and
grief. Is it newsworthy to display footage of grieving relatives after a disaster
or personal tragedy occurs? )

3. Post-Mortem Privacy Rights? Generally, privacy rights are said to expire when
the subject of this interest dies. The traditional exception to this doctrine @s the
right of publicity. Another exception is that courts recognize actions for privacy
torts such as public disclosure and intrusion upon seclusion for family members
of a decedent in autopsy or death-scene photos. In Catsouras v. Department of
the California Highway Patrol (CHP), 104 Cal. Rptr. 3d 352 (2010), 18-year-
old Nicole Catsouras “was decapitated in an automobile accident.” Police
officers took multiple photographs of her corpse. According to allegations in a
lawsuit filed by her family, the photos were e-mailed by these police officers to
some members of the public.

The Catsouras court found that the decedent’s family had a cognizable
claim for an invasion of privacy based on the public disclosure tort. The court
reasoned that “family members do have their own privacy rights in death
images.” The court noted that the images were “allegedly disseminated out of
sheer morbidity or gossip, as opposed to any official law enforcement purpose
or genuine public interest.”

Would it be significant if the Catsouras family had attempted to sue the
media and not the police? Would it matter to the outcome of this litigation if
the leaked photographs accompanied an article on driving safety?

BONOME V. KAYSEN
17 Mass. L. Rptr. 695 (Mass. Supp. 2004)

MUSE, J. Joseph Bonome filed this action alleging invasion of privacy against
Susana Kaysen, the author of a memoir at the center of this case, and Random
House, Inc., the publisher. . . . '
In the early 1990s, Bonome owned and operated a tree surgery and'landscaplng
business primarily in the Cambridge, Massachusetts area. At the time, he was
living in New Hampshire and was married with step-children: Kaysen was an
author living in Cambridge. She had gained success and notoriety for he‘r ‘book
Girl, Interrupted which was made into what has been described to be a crltlcaI.Iy
acclaimed film. In 1994, Bonome met Kaysen and the two began having an affair,
including a physical relationship. Kaysen pressured Bonome to leaVF: hi§ w;fe, and
Bonome ultimately succumbed to that pressure. Bonome divorced his w1fe in 1996
and shortly thereafter moved into Kaysen’s home, where they continued the
relationship. _
Within six months or a year into the relationship, Kaysen began to experience
severe vaginal pain. She began to regularly see doctors for her problem, but over
the course of several years was unable to receive sufficient curative treatment.
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During this time period, she began working on a new book, which book is the
subject of this case. Despite Bonome’s inquiries, Kaysen would not reveal the
subject of the book to him.

The fact of their relationship was well-known to Bonome’s family, friends,
and clientele. However, the details of their physical relationship were private.
Bonome’s parents and three brothers all spent time, including some holidays, with
the couple. However, in July 1998, the relationship “ended” when Kaysen asked
Bonome to move out, which he did. Despite the breakup, their physical relationship
continued for at least three months longer.

In 2001, Random House published the book [The Camera My Mother Gave
Me]. The book only refers to Bonome as Kaysen’s “boyfriend” and alters details
about his life — such as where he was from, and his occupation. The book is an
autobiographical memoir chronicling the effects of Kaysen’s seemingly
undiagnosable vaginal pain in a series of ruminations about the condition’s effects
on many aspects of her life, including her overall physical and emotional state,
friendships, and her relationship with her boyfriend. It details her intense pain and
discomfort and her many fruitless attempts to obtain an accurate medical diagnosis
and effective treatment.

One of the central themes of the book concerns the impact of her chronic pain
on the emotional and physical relationship with Kaysen’s boyfriend. To that end,
the book details, graphically on a few occasions, several sexual encounters
between them. It portrays the boyfriend as becoming increasingly frustrated and
impatient with Kaysen’s condition and her reluctance and/or refusal to engage in
physical intimacy. The boyfriend is described as “always bugging [her] for sex”
and “whining and pleading” for sex, as well as being ignorant and insensitive to
her emotional and physical state. In this vein, it attributes many aggressive and
overtly offensive sexual quotes to him. Ultimately, the development of this theme
culminates in a scene where the boyfriend is physically forceful in an attempt to
engage her in sex. This scene is followed by ruminations about whether the
relationship had exceeded the bounds of consensual sexual relations into the realm
of coerced non-consensual sex. . . .

After publication of the book, Bonome learned that many local friends and
family had read the book and understood the portrayal of the “boyfriend” to be a
depiction of him. In addition, Bonome’s business clientele included friends of
Kaysen who also understood that Bonome was the “boyfriend.” As a result of the
publication, Bonome has suffered severe personal humiliation, and his reputation
has been severely damaged among a substantial percentage of his clients and
acquaintances. . . .

General Laws chapter 214 Section 1B provides that: “[a] person shall have a
right against unreasonable, substantial or serious interference with his privacy.”
Section 1B has been interpreted to include the common-law tort of “public dis-
closure of private facts” as articulated in the Restatement (Second) of Torts. . . .

[T]his case presents an additional challenge in that it pits Kaysen’s right of
publicity — her own right to disclose intimate facts about herself — directly in
conflict Bonome’s right to control the dissemination of private information about
himself. . ..

Undoubtedly, the information revealed was of an intensely intimate and
personal nature. Indeed, commentators and courts have almost universally

recognized one’s sexual affairs as falling squarely within the sphere of private life.

[O]therwise private information may properly be published when it is
sufficiently related to a broader topic of legitimate public concern. In this case, a
critical issue is whether the personal information concerning Bonome is in the
book for its relevance to issues of legitimate public concern or is merely “morbid
and sensational plying into [Bonome’s] private [life] for its own sake.”

After examining the statements concerning the boyfriend and their relevance
to the broader themes of the book, it is clear that the details are included to develop
and explore those themes. Specifically, the book explores the way in which
Kaysen’s undiagnosed physical condition impacted her physical and emotional
relationship with “her boyfriend.” Moreover, it explores the issue of when
undesired physical intimacy crosses the line into non-consensual sexual relations
in the context of her condition. These broader topics are all matters of legitimate
public concern, and it is within this specific context that the explicit and highly
personal details of the relationship are discussed. Thus, the defendants had a
legitimate and protected interest to publish these facts.

As noted above, there is an additional interest in this case: Kaysen’s right to
disclose her own intimate affairs. In this case, it is critical that Kaysen was not a
disinterested third party telling Bonome’s personal story in order to develop the
themes in her book. Rather, she is telling her own personal story — which
inextricably involves Bonome in an intimate way. In this regard, several courts
have held that where an autobiographical account related to a matter of legitimate
public interest reveals private information concerning a third party, the disclosure
is protected so long as there is a sufficient nexus between those private details and
the issue of public concern.

Where one’s own personal story involves issues of legitimate public concern,
it is often difficult, if not impossible, to separate one’s intimate and personal
experiences from the people with whom those experiences are shared. Thus, it is
within the context of Bonome and Kaysen’s lives being inextricably bound
together by their intimate relationship that the disclosures in this case must be
viewed. Because the First Amendment protects Kaysen’s ability to contribute Zer
own personal experiences to the public discourse on important and legitimate
issues of public concern, disclosing Bonome’s involvement in those experiences
is a necessary incident thereto.

... [T]he privilege to disclose private information is limited by the requirement
that the disclosure bear the necessary nexus (both logical and proportional) to the
issue of legitimate public concern. In this regard, it is of importance that Kaysen
did not use Bonome’s name in the book. The defendants did not subject Bonome
to unnecessary publicity or attention. The realm of people that could identify
Bonome as the boyfriend are those close personal friends, family, and business
clients that knew of the relationship. This is not to overlook or discount the impact
this disclosure may have had on Bonome, or his substantial claim that Kaysen
breached a fundamental trust of their relationship. However arguably odious, the
defendants did not exercise the right of disclosure in a manner offensive to the
balance of those interests. See Restatement (Second) Torts § 652D, comment a
(“Publicity . . . means that the matter is made public, by communicating it to the
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public at large, or to so many persons that the matter must be regarded as
substantially certain to become one of public knowledge”). . . .

This court is not unmindful of the injury claimed by Bonome, who alleges to
have suffered personal humiliation within his familial circle, as well as with friends
and business clientele as a result of the book’s publication. Nonetheless, Kaysen’s
own personal story — insofar as it relates to matters of legitimate public concern
— is hers to contribute to the public discourse. This right is protected by the First
Amendment. Inasmuch as the book does not exceed the bounds of that
constitutional privilege, Bonome’s claim for invasion of privacy under G.L.c. 214,
§ 1B is DISMISSED.

NOTES & QUESTIONS

1. The Right to Tell One’s Story. The newsworthiness test examines whether a
disclosure is of “legitimate concern to the public.” It does not matter who is
making the disclosure for the purposes of the test. However, the court suggests
that “there is an additional interest in this case: Kaysen’s right to disclose her
own intimate affairs.” The court states that “it is critical that Kaysen was not a
disinterested third party telling Bonome’s personal story in order to develop the
themes in her book. Rather, she is telling her own personal story — which
inextricably involves Bonome in an intimate way.” Does the autobiographical
nature of the disclosure change the newsworthiness analysis? Should it?

Sonja West contends that when autobiographical speech is involved,
courts should not look to whether it is of legitimate public interest: “The power
to decide what is of consequence in a person’s life story should ultimately lie
with that person alone. As long as the content and intention of the speech is
truly autobiographical, its %)erceived importance by others should not affect its
constitutional protection.” Should a person have increased latitude when
revealing private information about others when it also involves her own
autobiographical details?

Suppose Kaysen told her story to a journalist, who wrote about it in an
article. Should the journalist receive less protection for making the disclosure
than Kaysen would receive for revealing the same facts?

2. Blogs, Social Network Websites, and Gossip. In Steinbuch v. Cutler, 463 F.
Supp. 2d 1 (D.D.C. 2006), Jessica Cutler, a staff member for a U.S. senator,
wrote a blog about her relationships with several men, including a man she was
dating who also worked for the senator. In her blog, The Washingtonienne, she
recounted in vivid detail their budding romance. Specifically, Cutler described
their sexual practices, personal conversations, and other intimate details. Cutler
did not identify Steinbuch directly, but she used his real initials and disclosed
other personally identifiable information that made it possible for him to be
identified. For a few weeks, only a handful of people knew about Cutler’s blog.
Then Wonkette, a very popular political gossip blog, linked to her blog and tens
of thousands began flocking to the site. The story was written about in many

35 .
Sonja West, The Story of Me: The Underprotection of Autobi hical Speech, 84 W
L. Rev. 500 966 3006 D f iographical Speech, 84 Wash. U.
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major newspapers. Steinbuch sued Cutler for violating his privacy. The case
never proceeded to trial because Cutler declared bankruptcy.

One of Cutler’s arguments was that the blog was only read by a handful of
her friends until Wonkette linked to it. Cutler contended that she never gave
widespread publicity to the information — Wonkette did. When information is
disclosed on the Internet, but only a few people read it, is disclosure sufficiently
widespread for the publicity element to be satisfied?

Cutler also argued that her account of her relationships was newsworthy.
According to her motion to dismiss: “Cutler’s Blog makes a shocking and
disturbing portrayal of casual and even reckless sexual encounters between
young, entry-level Capitol Hill staffers like Cutler and more senior staffers like
Steinbuch. . . . The interrelationship between youth, beauty, sex, money, and
power in Washington has long been a matter of legitimate and sometimes
pressing public interest.” Is Cutler’s blog newsworthy? What are the best
arguments on each side of the issue?

In his book, The Future of Reputation, Daniel Solove observes that people
are increasingly expressing themselves in blogs and social network websites.
People are revealing information about their private lives as well as gossip and
rumors about their friends, family, co-workers, and others. Solove notes:

The Internet is transforming the nature and effects of gossip. It is making gossip
more permanent and widespread, but less discriminating in the appropriateness
of audience. . . . The problem with Internet gossip is that it can so readily be
untethered from its context.

More broadly, Solove observes, the transformation of gossip from the
fleeting and forgettable to the permanent and searchable might have significant
social effects:

We may find it increasingly difficult to have a fresh start, a second chance, or a
clean slate. We might find it harder to engage in self-exploration if every false
step and foolish act is chronicled forever in a permanent record. This record will
affect our ability to define our identities, to obtain jobs, to participate in public
life, and more. Ironically, the unconstrained flow of information on the Internet
might impede our freedom.*

Are the privacy torts a viable way to protect people from having their
personal lives written about online?

3. The Breach of Confidentiality Tort. The breach of confidentiality tort protects
against the nonconsensual disclosures of confidential information. To establish
liability under the tort, a plaintiff must prove that the defendant owed the
plaintiff a duty of confidentiality and that the defendant breached that duty”’

36 Daniel J. Solove, The Future of Reputation: Gossip, Rumor, and Privacy on the Internet
(2007). For more background about applying the privacy torts to blogs and social network sites, see
Patricia Sénchez Abril, Recasting Privacy Torts in a Spaceless World, 21 Harv. J.L. & Tech. 1
(2007).

37 For more background about the tort, see Alan B. Vickery, Note, Breach of Confidence: 4n
Emerging Tort, 82 Colum. L. Rev. 1426 (1982); G. Michael Harvey, Comment, Confidentiality: 4
Measured Response to the Failure of Privacy, 140 U. Pa. L. Rev. 2385 (1992); Susan M. Gilles,
Promises Betrayed: Breach of Confidence as a Remedy for Invasion of Privacy, 43 Buff. L. Rev. 1
(1995).
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Unlike the tort of public disclosure, the breach of confidentiality tort does not
have the elements of highly offensive, publicity, or the newsworthiness test. In
America, the breach of confidentiality tort has been applied to doctors and other
professionals. In contrast, in England, which rejects the Warren and Brandeis
privacy torts, including the public disclosure tort, has a robust breach of
confidentiality tort. As Neil Richards and Daniel Solove observe:

The law of confidentiality in England also has attributes that the American
privacy torts lack. In America, the prevailing belief is that people assume the
risk of betrayal when they share secrets with each other. But in England,
spouses, ex-spouses, friends, and nearly anyone else can be liable for divulging
confidences. As one English court noted: “The fact is that when people kiss and
later one of them tells, that second person is almost certainly breaking a
confidential arrangement.” Confidentiality thus recognizes that nondisclosure
expectations emerge not just from norms of individual dignity, but also from
norms of relationships, trust, and reliance on promises. American privacy law
has never fully embraced privacy within relationships; it typically views
information exposed to others as no longer private. Although a tort remedying
breach of confidence would emerge later on in American law, it has developed
slowly in comparison to the Warren and Brandeis privacy torts.”®

Should a person accept the risk of betrayal when sharing confidential
information with another?

Suppose the breach of confidentiality tort were applied more broadly to
situations where friends, spouses, and others disclosed the secrets of others.
Andrew McClurg notes that the First Amendment implications of the breach of
confidentiality tort are different from those of the public disclosure tort:

If one accepts the proposition that a party to an intimate relationship impliedly
agrees not the breach the other party’s confidence by publishing private,
embarrassing information about them via an instrument of mass
communication, the speech restriction is one that is self-imposed, rather than
state-imposed.”

How might a broader application of the breach of confidentiality tort impact
bloggers like Jessica Cutler who write about their sexual activities with others?
Would the tort impair free speech too much? Note that there is no
newsworthiness test under the tort, so information of public concern is not
protected. On the other hand, as McClurg notes, the breach of confidentiality
tort understands that parties have made an implicit contract of confidentiality.
Is it a violation of free speech to enforce a person’s explicit or implicit promise
not to speak about something?

- Reputation-Tracking Technologies. Lior Strahilevitz argues that reputation-
tracking technologies can yield beneficial results. He points to programs such
as “How’s My Driving?” (HMD) programs in which some commercial vehicles
have stickers with a number to call to complain about bad driving. Insurance

*® Neil M. Richards & Daniel J. Solove, Privacy’s Other Path: Recovering the Law of
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company statistics reveal significant reductions in crash costs and accidents
(declines of well over 30 percent) following the implementation of HMD
programs, Strahilevitz argues that the reason for the effectiveness of HMD
programs is that they reduce driver anonymity:

The problems associated with urban and suburban driving are, by and large,
creatures of motorist anonymity. That statement may seem too bold to readers
accustomed to hearing about drunken driving, drowsy driving, and road rage.
But a review of the literature on driving suggests that these problems largely
stem from roadway anonymity. If society were able to monitor its roadways
around the clock and to analyze this data immediately to identify and punish
problematic motorists, many of the traffic accident deaths that occur every year
would be averted. A dangerous driving environment is the almost inevitable
consequence of sporadic traffic law enforcement by the police combined with
rare traffic norm enforcement by motorists.*

Strahilevitz points out that various websites such as Amazon.com,
Tripadvisor.com, and eBay.com harness user feedback, where people can leave
comments about a particular merchant or individual: “Though eBay’s
reputation system is admittedly imperfect, it has been extraordinarily successful
at preventing fraud among auction participants.” He proposes that more
measures like HMD programs in other contexts might be beneficial. In what
other situations would reputation-tracking technologies be useful? What are the
potential problems with such technologies? Is there a way to implement these
technologies that minimize these problems?

. Practical Limitations on the Public Disclosure Tort. Consider Jacqueline

Lipton:

Individuals who have faced shame, humiliation, or embarrassment as a result of
the public dissemination of truthful information may have a variety of practical
reasons for declining to bring a legal action, even if a cause of action is
technically available. Many individual plaintiffs may not have the financial
wherewithal or the time to litigate to protect their privacy. More worrisome, the
private individual would have to relive the shame and embarrassment of the
damaging information being entered into the public record during the course of
court proceedings. On top of this, bringing a privacy-based action is effectively
an admission by the plaintiff that the information in question is true. . . . [A]
privacy action — unlike a defamation suit, which can have a restorative nature
by publicly disclaiming the information in question and by imposing a 4monetary
penalty for the disclosure — emphasizes the truth of the information.

Are there ways to reduce these impediments to plaintiffs who desire to
vindicate their privacy rights in court?

" Lior Strahilevitz, “How’s My Driving?” For Everyone (and Everything?),
81 N.Y.U. L. Rev. 1699, 1706 (2006).
1 Jacqueline D. Lipton, Mapping Online Privacy, 104 Nw. U. L. Rev. 477, 505-06 (2010).

Confidentiality, 96 Geo. L.J. 123 (2007). l

* Andrew J. McClurg, Kiss and Tell: Protecting Intimate Relationship Privacy Through Implied
Contracts of Confidentiality, 74 U. Cin. L. Rev. 887, 938 (2006).
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2. FIRST AMENDMENT LIMITATIONS

The First Amendment has a complex relationship to privacy. In many in-
stances, the First Amendment and privacy are mutually reinforcing. Privacy is
often essential to freedom of assembly. The Supreme Court has noted that there is
a “vital relationship between freedom to associate and privacy in one’s associ-
ations.” NAACP v. Alabama, 357 U.S. 449 (1958). Privacy is also essential for
freedom of speech, as the Supreme Court has recognized the importance of pro-
tecting the anonymity of speakers. See Meclntyre v. Ohio Elections Commission,
514 U.S. 334 (1995).

However, privacy can come into conflict with the First Amendment. The pri-

vacy torts exist in an uneasy tension with the First Amendment. Indeed, Warren
and Brandeis’s article was aimed at the excesses of the press. Recall the authors’
strong criticism of the press: “The press is overstepping in every direction the
obvious bounds of propriety and of decency. Gossip is no longer the resource of
the idle and of the vicious, but has become a trade, which is pursued with industry
as well as effrontery.”*
' Although Brandeis was interested in privacy and skeptical of the press’s trade
in gossizg, asa Supreme Court Justice, Brandeis was one of the champions of free
speech.” Consider Brandeis’s concurrence in Whitney v. California, 274 U.S. 357.
375 (1927):

Those who won our independence believed that the final end of the state was to
make men free to develop their faculties, and that in its government the
deliberative forces should prevail over the arbitrary. They valued liberty both as
an end and as a means. They believed liberty to be the secret of happiness and
courage to be the secret of liberty. They believed that freedom to think as you will
and to speak as you think are means indispensable to the discovery and spread of
political truth; that without free speech and assembly discussion would be futile;
that with them, discussion affords ordinarily adequate protection against the
dissemination of noxious doctrine; that the greatest menace to freedom is an inert
people; that public discussion is a political duty; and that this should be a
fundamental principle of the American government. They recognized the risks to
which all human institutions are subject. But they knew that order cannot be
secured merely through fear of punishment for its infraction; that it is hazardous
to discourage thought, hope and imagination; that fear breeds repression; that
repression breeds hate; that hate menaces stable government; that the path of
safety lies in the opportunity to discuss freely supposed grievances and proposed
remedies; and that the fitting remedy for evil counsels is good ones. Believing in
the power of reason as applied through public discussion, they eschewed silence
coerced by law — the argument of force in its worst form., Recognizing the
occasional tyrannics of governing majorities, they amended the Constitution so
that free speech and assembly should be guaranteed.

*2 Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. 1. Rev. 193 (1890).

* Neil Richards contends that Brandeis actually changed his views on privacy and free speech:
“Although he never repudiated tort privacy, by the end of his life, Brandeis had moved to a position
on publicity and free speech that was inconsistent with a broad reading of the tort theory of The Right
lioz gglzzza(():{o’; Neil M. Richards, The Puzzle of Brandeis, Privacy, and Speech, 63 Vand. L. Rev. 1295,
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Although the privacy torts are litigated by private parties, they employ the
machinery of the state (its tort law and legal system) to impose costs on the press
for gathering, producing, and disseminating news. The danger is that the threat of
lawsuits will chill the press from running certain stories. Further, the threat of
lawsuits alone might chill the press, because even if the press ultimately prevails
in such suits, the lawsuits cost money to defend.

The public disclosure tort raises complicated tensions with the First
Amendment, for it permits liability for the publication of truthful information.
Built into the tort, however, is the newsworthiness test, which a number of courts
have stated is required to square the tort with the First Amendment. The
newsworthiness test, however, is a limitation within the tort. Does the First
Amendment provide any additional limitations upon the tort?** The cases in this
section address this question. In order to understand the cases, some basic
background about First Amendment analysis is necessary.

Unprotected Forms of Expression. The Court has held that certain forms of
expression receive no First Amendment protection. Such categories include
obscenity, Miller v. California, 413 U.S. 15 (1973); fighting words, Chaplinsky v.
New Hampshire, 315 U.S. 568 (1942); and child pornography, New York v. Ferber,
458 U.S. 747 (1982).

Strict and Intermediate Scrutiny. Most restrictions on speech are reviewed
under either strict or intermediate scrutiny. Under strict scrutiny, a law must be the
“least restrictive means” to achieve a “compelling” government interest. Sable
Communications, Inc. v. FCC, 492 U.S. 115, 116 (1989). Strict scrutiny is very
difficult to withstand, and most laws subject to it are struck down. In contrast,
under intermediate scrutiny, a law must be narrowly tailored to a “substantial
government interest.” United States v. O Brien, 391 U.S. 467, 377 (1968).

Content-Based vs. Content-Neutral Regulation. Under First Amendment
analysis, the Court first analyzes whether a speech restriction is content-based or
content-neutral. A content-based regulation targets particular messages. Content-
neutral regulation restricts speech regardless of its message, such as regulating the
time, place, or manner of the speech. If a speech restriction is content-based, then
strict scrutiny is generally applied. There are some exceptions. For example, the
Court has held that the government may single out content if the purpose is to
prevent certain secondary effects caused by such speech. In City of Renton v.
Playtime Theatres, 475 U.S. 41 (1986), the Court did not apply strict scrutiny to
an ordinance restricting the location of adult movie theaters because the purpose

* For more background on the First Amendment and the privacy torts, see Peter B. Edelman,
Free Press v. Privacy: Haunted by the Ghost of Justice Black, 68 Tex. L. Rev. 1195 (1990); Thomas
L. Emerson, The Right of Privacy and Freedom of Press, 14 Hary. CR-CL L. Rev. 329 (1979); Edward
Bloustein, The First Amendment and Privacy: The Supreme Court Justice and the Philosopher, 28
Rutgers L. Rev. 41 (1974); Melville B. Nimmer, The Right to Speak from Times to Time: First
Amendment Theory Applied to Libel and Misapplied to Privacy, 56 Cal. L. Rev. 935 (1968); Harry
Kalven, Jt., Privacy in Tort Law — Were Warren and Brandeis Wrong?, 31 Law & Contemp. Probs.
326 (1966); Marc A. Franklin, 4 Constitutional Problem in Privacy Protection: Legal Inhibitions on
Reporting of Fact, 16 Stan. L. Rev. 107 (1963; Rodney A. Smolla, Accounting for the Slow Growth
of American Privacy Law, 27 Nova L. Rev. 289 (2002).
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was to prevent crime — a secondary effect. Content-neutral speech regulation is
generally subject to intermediate scrutiny.

InR.A.V.v. City of St. Paul, 505 U.S. 377 (1992), the Court held that a content-
based regulation of expression that falls in an unprotected category will be subject
to strict scrutiny. The Court struck down a hate speech law because it regulated the
content of “fighting words” — it applied to fighting words based on “race, color,
creed, religion, or gender.” Unprotected categories of expression, such as fighting
words, may be regulated so long as they are not “made the vehicle for content
discrimination unrelated to their distinctively proscribable content. Thus, the
government may proscribe libel; but it may not make the further content
discrimination of proscribing only libel critical of the government.” Content-based
regulation on an unprotected category of expression is permissible if “based on the
very reasons why the particular class of speech . . . is proscribable.”

COX BROADCASTING CORP. V. COHN
420 U.S. 469 (1975)

WHITE, J. ... In August 1971, appellee’s 17-year-old daughter was the victim of a
rape and did not survive the incident. Six youths were soon indicted for murder
and rape. Although there was substantial press coverage of the crime and of
subsequent developments, the identity of the victim was not disclosed pending
trial, perhaps because of Ga. Code Ann. § 26-9901 (1972),* which makes it a
misdemeanor to publish or broadcast the name or identity of a rape victim. In April
1972, some eight months later, the six defendants appeared in court. Five pleaded
guilty to rape or attempted rape, the charge of murder having been dropped. The
guilty pleas were accepted by the court, and the trial of the defendant pleading not
guilty was set for a later date.

In the course of the proceedings that day, appellant Wasell, a reporter covering
the incident for his employer, learned the name of the victim from an examination
of the indictments which were made available for his inspection in the courtroom.
That the name of the victim appears in the indictments and that the indictments
were public records available for inspection are not disputed. Later that day,
Wassell broadcast over the facilities of station WSB-TV, a television station
owned by appellant Cox Broadcasting Corp., a news report concerning the court
proceedings. The report named the victim of the crime and was repeated the
following day.

In May 1972, appellee brought an action for money damages against appel-
lants, relying on § 26-9901 and claiming that his right to privacy had been invaded
by the television broadcasts giving the name of his deceased daughter. . . .

* «t shall be unlawful for any news media or any other person to print and publish, broadcast,
televise, or disseminate through any other medium of public dissemination or cause to be printed and
published, broadcast, televised, or disseminated in any newspaper, magazine, periodical or other
publication published in this State or through any radio or television broadcast originating in the State
the name or identity of any female who may have been raped or upon whom an assault with intent to
commit rape may have been made. Any person or corporation violating the provisions of this section
shall, upon conviction, be punished as for a misdemeanor.” Three other States have similar statutes.
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Georgia stoutly defends both § 26-9901 and the State’s common-law privacy
action challenged here. Tts claims are not without force, for powerful arguments
can be made, and have been made, that however it may be ultimately defined, there
is a zone of privacy surrounding every individual, a zone within which the State
may protect him from intrusion by the press, with all its attendant publicity. Indeed,
the central thesis of the root article by Warren and Brandeis, The Right to Privacy,
4 Harv. L. Rev. 193 (1890), was that the press was overstepping its prerogatives
by publishing essentially private information and that there should be a remedy for
the alleged abuses.

More compellingly, the century has experienced a strong tide running in favor
of the so-called right of privacy. In 1967, we noted that “[it] has been said that a
‘right of privacy’ has been recognized at common law in 30 States plus the District
of Columbia and by statute in four States.” Time, Inc. v. Hill, 385 U.S. 374, 383
n.7. We there cited the 1964 edition of Prosser’s Law of Torts. The 1971 edition
of that same source states that “[in] one form or another, the right of privacy is by
this time recognized and accepted in all but a very few jurisdictions.” . ..

These are impressive credentials for a right of privacy, but we should recog-
nize that we do not have at issue here an action for the invasion of privacy in-
volving the appropriation of one’s name or photograph, a physical or other tangible
intrusion into a private area, or a publication of otherwise private information that
is also false although perhaps not defamatory. The version of the privacy tort now
before us — termed in Georgia “the tort of public disclosure,” — is that in which
the plaintiff claims the right to be free from unwanted publicity about his private
affairs, which, although wholly true, would be offensive to a person of ordinary
sensibilities. Because the gravamen of the claimed injury is the publication of
information, whether true or not, the dissemination of which is embarrassing or
otherwise painful to an individual, it is here that claims of privacy most directly
confront the constitutional freedoms of speech and press. The face-off is apparent,
and the appellants urge upon us the broad holding that the press may not be made
criminally or civilly liable for publishing information that is neither false nor
misleading but absolutely accurate, however damaging it may be to reputation or
individual sensibilities. . . .

It is true that in defamation actions, where the protected interest is personal
reputation, the prevailing view is that truth is a defense. . . .

The Court has nevertheless carefully left open the question whether the First
and Fourteenth Amendments require that truth be recognized as a defense in a
defamation action brought by a private person as distinguished from a public
official or public figure. . . . In similar fashion, Time, Inc. v. Hill, expressly saved
the question whether truthful publication of very private matters unrelated to public
affairs could be constitutionally proscribed. . . .

Those precedents, as well as other considerations, counsel similar caution here.
In this sphere of collision between claims of privacy and those of the free press,
the interests on both sides are plainly rooted in the traditions and significant
concerns of our society. Rather than address the broader question whether truthful
publications may ever be subjected to civil or criminal liability consistently with
the First and Fourteenth Amendments, or to put it another way, whether the State
may ever define and protect an area of privacy free from unwanted publicity in the
press, it is appropriate to focus on the narrower interface between press and privacy
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that this case presents, namely, whether the State may impose sanctions on the
accurate publication of the name of a rape victim obtained from public records —
more specifically, from judicial records which are maintained in connection with
a public prosecution and which themselves are open to public inspection. We are
convinced that the State may not do so.

In the first place, in a society in which each individual has but limited time and
resources with which to observe at first hand the operations of his government, he
relies necessarily upon the press to bring to him in convenient form the facts of
those operations. Great responsibility is accordingly placed upon the news media
to report fully and accurately the proceedings of government, and official records
and documents open to the public are the basic data of governmental operations.
Without the information provided by the press most of us and many of our
representatives would be unable to vote intelligently or to register opinions on the
administration of government generally. With respect to judicial proceedings in
particular, the function of the press serves to guarantee the fairness of trials and to
bring to bear the beneficial effects of public scrutiny upon the administration of
justice. . ..

... By placing the information in the public domain on official court records,
the State must be presumed to have concluded that the public interest was thereby
being served. Public records by their very nature are of interest to those concerned
with the administration of government, and a public benefit is performed by the
reporting of the true contents of the records by the media. The freedom of the press
to publish that information appears to us to be of critical importance to our type of
government in which the citizenry is the final judge of the proper conduct of public
business. In preserving that form of government the First and Fourteenth
Amendments command nothing less than that the States may not impose sanctions
on the publication of truthful information contained in official court records open
to public inspection.

We are reluctant to embark on a course that would make public records
generally available to the media but forbid their publication if offensive to the
sensibilities of the supposed reasonable man. Such a rule would make it very
difficult for the media to inform citizens about the public business and yet stay
within the law. The rule would invite timidity and self-censorship and very likely
lead to the suppression of many items that would otherwise be published and that
should be made available to the public. At the very least, the First and Fourteenth
Amendments will not allow exposing the press to liability for truthfully publishing
information released to the public in official court records. If there are privacy
interests to be protected in judicial proceedings, the States must respond by means
which avoid public documentation or other exposure of private information. Their
political institutions must weigh the interests in privacy with the interests of the
public to know and of the press to publish. Once true information is disclosed in
public court documents open to public inspection, the press cannot be sanctioned
for publishing it. In this instance as in others reliance must rest upon the judgment
of those who decide what to publish or broadcast.

B. DISCLOSURE OF TRUTHFUL INFORMATION

NOTES & QUESTIONS

1.

Justifications for the Cox Holding. There are two potential justifications for
the rule in Cox. The first is that the information in public records is not private
because it is in the public domain, and once that information falls into the public
domain, the First Amendment prohibits restrictions on speaking about it. The
other justification is that the press must be able to report on public records
dealing with the criminal justice system to permit greater accountability and
transparency in government. Which justification does the Court’s opinion rely
upon most heavily? Under the second justification, would the state be permitted
to keep rape victims’ names confidential?

. The Oklahoma Publishing and Daily Mail Cases. After Cox, the Supreme

Court held in Oklahoma Publishing Co. v. Oklahoma County District Court,
430 U.S. 308 (1977), that a state court violated the First Amendment by
prohibiting the media from publishing the name or photograph of an 11-year-
old boy in a juvenile proceeding which members of the media attended. A few
years later, the Court confronted the issue of whether a state could prohibit the
press from publishing the name of a juvenile offender. In Smith v. Daily Mail
Publishing Co., 443 U.S. 97 (1979), two newspapers published the name and
photograph of a 15-year-old who had shot and killed his 14-year-old classmate.
The newspapers were indicted with the misdemeanor offense of publishing the
name of a juvenile offender without a court order. The Court stated: “At issue
is simply the power of a state to punish the truthful publication of an alleged
Juvenile delinquent’s name lawfully obtained by a newspaper. The asserted
state interest [to protect the anonymity of juvenile offenders] cannot justify the
statute’s imposition of criminal sanctions on this type of publication.”

. Melvin v. Reid. One of the earliest cases to recognize the tort of public

disclosure is Melvin v. Reid, 297 P. 91 (Cal. 1931). Gabrielle Darley was a
prostitute who was tried for murder but was acquitted. She abandoned her life
as a prostitute, married Bernard Melvin, and became a housewife. In 1925, The
Red Kimono, a motion picture based on her past life, was released. The film
used her maiden name of Darley. As a result, some of her friends learned “for
the first time of the unsavory incidents of her early life.” Gabriclle sued. The
California Supreme Court concluded that she had a cause of action:

One of the major objectives of society as it is now constituted, and of the
administration of our penal system, is the rehabilitation of the fallen and the
reformation of the criminal. Under these theories of sociology, it is our object
to lift up and sustain the unfortunate rather than tear him down. Where a person
has by his own efforts rehabilitated himself, we, as right-thinking members of
society, should permit him to continue in the path of rectitude rather than throw
him back into a life of shame or crime. Even the thief on the cross was permitted
to repent during the hours of his final agony.

According to Lawrence Friedman, who has examined the history of the case,
the facts surrounding Gabrielle’s murder trial were sensational. Gabrielle was
on trial for murdering her lover, who was also her pimp. Gabrielle had given
him money to buy her a wedding ring, but instead he used the money to buy a
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ring to We_d another woman. Gabrielle confronted him in the street with a gun
and shot hlm dead. Gabrielle was charged with murder. Gabrielle was acquitted.
But the lurid details surrounding the incident attracted attention:

Rogers’s daughter, Adela Rogers St. John, a writer, covered the trial. Later, she
wrote a short story based on the case and called it “The Red Kimono.” It used
incidents from Gabrielle’s life, and it used her actual name. Dorothy Reid
bought the story and produced a movie based on it. The film also was called
The Red Kimono. It was shown in theaters in 1927. The movie identified the
heroine as Gabrielle Darley. The next year, Gabriclle, now calling herself
Gabrielle Darley Melvin, brought suit against Reid and Reid’s motion picture
company.

Friedman believes that Gabrielle’s claim that she had reformed herself was
fake:

There is good evidence that she was, in fact, as phony as a three dollar bill, A
Journalist in Arizona argues that she was still working as a prostitute and madam
at the time of the trial in a town in Arizona. During her lifetime she had several
husbands, but they had the distressing habit of turning up dead.*®

After Gabrielle won in the California Supreme Court, she moved to dismiss
the case in 1933 prior to trial. Evidence suggests that she settled the case, which
caused Reid to lose her home in West Hollywood. Today, Reid is considered
as an important pioneering woman producer and director. The film, The Red
Kimono, is available on DVD in a series devoted to “BEarly Women
Filmmakers.” Paul Schwartz has noted that the film itself “is a protofeminist
account, a morality play, regarding the difficulty faced by a former prostitute
in finding a life free of shame notoriety.”*’ In this regard, as Friedman also
notes, the film makes a point similar to the Melvin court.

Are the facts about Gabrielle in The Red Kimono newsworthy? Should the

interest in allowing people like Gabrielle to start a new life trump people like
Reic})’s right to make her movie or the public’s right to know about a person’s
past?
. Information About Past Crimes. In Briscoe v. Reader’s Digest, 483 P.2d 34
(Cal. 1971), a magazine article about hijacking discussed the plaintiff’s
hijacking of a truck 11 years earlier. Since then, the plaintiff had rehabilitated
himself, and many people did not know of his previous crime. Similar to Melvin
v. Reid, the court held that the article was newsworthy, but that the use of the
plaintiff’s real name had no relevance to the article.

We have no doubt that reports of the facts of past crimes are newsworthy. . . .
However, identification of the Actor in reports of long past crimes usually
serves little independent public purpose. Once legal proceedings have
terminated, and a suspect or offender has been released, identification of the
individual will not usually aid the administration of justice. Identification will

* Lawrence M. Friedman, Guarding Life's Dark Secrets: Legal and Social Controls over
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no longer serve to bring forth witnesses or obtain succor for victims. Unless the
individual has reattracted the public eye to himself in some independent fashion,
the only public “interest” that would usually be served is that of curiosity. . . .

Another factor militating in favor of protecting the individual’s privacy here
is the state’s interest in the integrity of the rehabilitative process. . . .

One of the premises of the rehabilitative process is that the rehabilitated
offender can rejoin that great bulk of the community from which he has been
ostracized for his anti-social acts. In return for becoming a “new man;” he is
allowed to melt into the shadows of obscurity. . . .

Plaintiff is a man whose last offense took place 11 years before, who has
paid his debt to society, who has friends and an 11-year-old daughter who were
unaware of his early life—a man who assumed a position in “respectable”
society. Ideally, his neighbors should recognize his present worth and forget his
past life of shame. But men are not so divine as to forgive the past trespasses of
others, and plaintiff therefore endeavored to reveal as little as possible of his
past life. Yet, as if in some bizarre canyon of echoes, petitioner’s past life
pursues him through the pages of Reader’s Digest, now published in 13
languages and distributed in 100 nations, with a circulation in California alone
of almost 2,000,000 copies. . . .

Consider Eugene Volokh’s criticism of the Briscoe case:

[SJome people do take a view that differs from that of the Briscoe judges: While
criminals can change their character, this view asserts, they often don’t.
Someone who was willing to fight a gun battle with the police eleven years ago
may be more willing than the average person to do something bad today, even
if he has led a blameless life since then. . . .

Under this ideology, it’s perfectly proper to keep this possibility in mind in
one’s dealings with the supposedly “reformed” felon. While the government
may want to give him a second chance by releasing him from prison, restoring
his right to vote and possess firearms, and even erasing its publicly accessible
records related to the conviction, his friends, acquaintances, and business
associates are entitled to adopt a different attitude. Most presumably wouldn’t
treat him as a total pariah, but they might use extra caution in dealing with him,
especially when it comes to trusting their business welfare or even their physical
safety (or that of their children) to his care. . . .*®

According to Richard Posner, the Briscoe case improperly assumes that
people will behave irrationally toward rehabilitated people:

Remote past criminal activity is less relevant to a prediction of future
misconduct than recent — and those who learn of it will discount it accordingly
— but such information is hardly irrelevant to people considering whether to
enter into or continue social or business relations with the individual; if it were
irrelevant, publicizing it would not injure the individual. People conceal past
criminal acts not out of bashfulness but because potential acquaintances quite
sensibly regard a criminal past as negative evidence of the value of associating
with a person.49

*8 Bugene Volokh, Freedom of Speech and Information Privacy: The Troubling Implications of

Reputation, Propriety, and Privacy 216-18 (2007).

47
Paul M. Schwartz, From Victorian Secrets to Cyb Shami, i
1416 (2009), yoerspace Shaming, 76 U. Chi. L. Rev. 1407,

a Right to Stop People from Speaking About You, 52 Stan. L. Rev. 1049, 1091-92 (2000). For another
critique, see T. Markus Funk, The Dangers of Hiding Criminal Pasts, 66 Tenn. L. Rev. 287 (1998).

* Richard A. Posner, The Economics of Justice 260-61 (1983).
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In Gates v. Discovery Communications, Inc., 101 P.3d 552 (Cal. 2004), the
California Supreme Court held that the U.S. Supreme Court’s “decision in Cox
and its subsequent pronouncements . . . have fatally undermined Briscoe’s
holding that a media defendant may be held liable in tort for recklessly
publishing true but not newsworthy facts concerning a rehabilitated former
criminal, insofar as that holding applies to facts obtained from public official
court records.”

To what extent does Gates overturn Melvin or Briscoe? In both cases, the
information about them was available in public records. But do Cox and its
progeny turn on the availability of the information in public records or whether
the media actually obtained the information from public records? In other
words, if the information was obtained elsewhere, would plaintiffs in Melvin
and Briscoe still have a cause of action?

5. The Right to Be Forgotten. In 2014, a Spanish man requested that Google
search results stop including links to a 1998 article in a newspaper about an
auction for his foreclosed house. The EU Court of Justice (ECJ) ruled in favor
of the plaintiff. Under what has become known as the "right to be forgotten,”
EU citizens have a right to the deletion of certain personal data under the EU
Data Protection Directive. The ECJ concluded that “the operator of a search
engine is obliged to remove from the list of results displayed following a search
made on the basis of a person’s name links to web pages, published by third
parties and containing information relating to that person, also in a case where
that name or information is not erased beforehand or simultaneously from those
web pages, and even, as the case may be, when its publication in itself on those
pages is lawful.” Google Spain, S.L., Google Inc. y Agencia Espafiola de
Proteccion de Datos (AEPD), European Court of Justice, EU:C:2014:317. This
case is excerpted and covered in more detail in Chapter 13.

The ECJ noted that the invasion of privacy search engines create for
individuals “cannot be justified by merely the economic interest which the
operator of such an engine has in that processing.” Moreover, the court noted
that “the removal of links from the list of results could, depending on the
information at issue, have effects upon the legitimate interest of internet users
potentially interested in having access to that information.” Thus, the court
stated, “a fair balance should be sought in particular between that interest and
the data subject’s fundamental [privacy] rights.” The court went on to state:
“Whilst it is true that the data subject’s rights protected by those articles also
override, as a general rule, that interest of internet users, that balance may
however depend, in specific cases, on the nature of the information in question
and its sensitivity for the data subject’s private life and on the interest of the
public in having that information, an interest which may vary, in particular,
according to the role played by the data subject in public life.”

Although the ECJ decision was referred to as enforcing the right to be
forgotten, the ECJ did not technically require forgetting. Instead, the
information remained online in the original articles. Google just could not show
these articles in search results. Should Google be forced to remove search
results when the newspapers can continue to keep the information on their
websites?
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As Evan Selinger and Woodrow Hartzog note, the use of the word
“forgetting” is misleading: “This debate is not and should not be about
forgetting or disappearing in the traditional sense. Instead, let’s recognize that
the talk about forgetting and disappearing is really concern about the concept
of obscurity in the protection of our personal information.”*

In the United States, the First Amendment would very likely restrict any
attempt to force the newspapers to remove the personal data from their
websites. But to what extent does the First Amendment protect linking to
information, especially when those links are generated by a computer
algorithm?

6. Anti-SLAPP. When lawsuits implicate a defendant’s speech, 30 states and the
District of Columbia provide special anti-SLAPP protections. A SLAPP
lawsuit — or a “strategic lawsuit against public participation” — is a lawsuit
designed to censor or retaliate against a person for their speech. Fearing
significant legal defense costs, defendants might retract their speech or stop
engaging in new speech about a matter. SLAPP suits can successfully silence
people engaging in protected speech even when the suit is without merit
because the costs of getting the suit dismissed can still be significant.

Nearly all anti-SLAPP legislation shares important common elements,
which include: (1) requirements that the plaintiff demonstrate early that the case
has merit; (2) provisions that allow the defendant to seek an expedited hearing;
(3) limits on long costly discovery; (4) the right of a prevailing defendant to
recover attorney fees and costs.

THE FLORIDA STAR V. B.J.F.
491 U.S. 524 (1989)

MARSHALL, J. Florida Stat. § 794.03 (1987) makes it unlawful to “print, publish,
or broadcast . . . in any instrument of mass communication” the name of the victim
of a sexual offense. Pursuant to this statute, appellant The Florida Star was found
civilly liable for publishing the name of a rape victim which it had obtained from
a publicly released police report. The issue presented here is whether this result
comports with the First Amendment. We hold that it does not. . . .

The Florida Star is a weekly newspaper which serves the community of
Jacksonville, Florida, and which has an average circulation of approximately
18,000 copies. A regular feature of the newspaper is its “Police Reports™ section.
That section, typically two to three pages in length, contains brief articles
describing local criminal incidents under ;)olice investigation.

On October 20, 1983, appellee B.J.F.>" reported to the Duval County, Florida,
Sheriff’s Department (Department) that she had been robbed and sexually

%% Evan Seligner & Woodrow Hartzog, Google Can’t Forget You, But It Should Make You Hard
to Find, Wired, May 20, 2014,http://www.wired.com/2014/05/google-cant-forget-you-but-it-should-
make-you-hard-to-find/.

! n filing this lawsuit, appellee used her full name in the caption of the case. On appeal, the
Florida District Court of Appeal sua sponte revised the caption, stating that it would refer to the
appellee by her initials, “in order to preserve [her] privacy interests.” Respecting those interests, we,
too, refer to appellee by her initials, both in the caption and in our discussion.
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assaulted by an unknown assailant. The De
asse y an ‘ . partment prepared a report on th
1n01den.t Wthh identified B.J.F. by her full name. The Department thell;) placed ch
report in 1ts pressroom. The Department does not restrict access either to the
presi{(i:olm or to the reports made available therein.
orida Star reporter-trainee sent to the i i
Flor : : pressroom copied the police report
}lerbatlm, 1nclgd1ng B.J.F.’s full name, on a blank duplicate of the Igepaﬂmerr)l(t)’s
orms. A Elorlda Star reporter then prepared a one-paragraph article about the
f:rlrlnz, derived ’entlrely from the trainee’s copy of the police report. The article
Z‘rIljcoiliczdREI;i.rI*;. ”s fultl- name.OIt all))peared in the “Robberies” subsection of the
s” section on October 29, 1 i ies i
it s o , 1983, one of 54 police blotter stories in
In printing B.J.F.’s full name, The Florida S i its i
rint .F. , tar violated it i
not publishing the names of sexual offense victims. * nternal poliey of
.On ieptember 26, 1984, B.J.F. filed suit in the Circuit Court of Duval County
agalmst the Department and The Florida Star, alleging that these parties negligently
EO z_léed § 794.03. Befor; trl.al, the Department settled with B.J.E. for $2,500. The
Onoilll eanSetar moved to dismiss, claiming, inter alia, that imposing civil ’sanc‘tions
: wspaper pursuant to § 794.03 violated the Fi i
g vt o bursua ed the First Amendment. The trial
At the ensuing daylong trial, B.J.F. testifi
' ylor , B.J.F. ed that she had suffered emoti
dlsj[ress from the publication of her name. She stated that she had heard abgult0 ?I?;
article from fel_low workers and acquaintances; that her mother had received
seve_:rgl threatening phone calls from a man who stated that he would rape B.J.F
again; and that these events had forced B.J.F. to change her phone number.a‘nci
gesfldence, to seek. police protection, and to obtain mental health counseling. In
1e ens(;:, The lflorlda Star put fqrth evidence indicating that the newspaper iqad
tﬁaini B.J.F.’s na’me _from the 1r}cident report released by the Department, and
at the newspaper’s violation of its internal rule against publishing the nam’e f
sexual offense victims was inadvertent. "
At the close of B.J.F.’s case, and agai i
B.JF. e, gain at the close of its defense, The Florid
Stai. moved for a directed verdict. On both occasions, the trial judge denied tlfclas:
m;)l 10;13;i He ruled from the bench that § 794.03 was constitutional because it
re ?.c ed a proper balance between the First Amendment and privacy rights, as it
;E)rp ied or(lilydt(]; 2} rliargow set of “rather sensitive . . . criminal offenses.” ’ The
y awarded B.J.F. $75,000 i
e ,000 in compensatory damages and $25,000 in punitive
Appellant takes the position that this ¢ is indistingui
. ] _ ase Is indistinguishable from C
fgorzglgastg?g.t ilternztlvely, 1t urges that our decisions . . . can be distilled to yie(;g
ader First Amendment principle that the pres i ivi
or criminally, for publishing the truth. . . . prese may never be punished, oivlly
We conclude that imposing dama ishi
. _ ges on appellant for publishing B.J.F.’s na
Vlolate;) the.Flrst Amendment, although not for either of the reagsons appellgrlli
Eerlfssc.a esg[nfte. tlhebstrong resemblance this case bears to Cox Broadcasting, that
nnot fairly be read as controlling here. The name of the r ictim in
_ ) ape victi th
casge Wefl_s obtained from courthouse records that were open to publI;c inspégtilgn i
:[h 1g}1:1 111cantly, one of the reasons we gave in Cox Broadcasting for invalidatiﬂé
trle 1c ta enggd damages award was the important role the press plays in subjecting
ials to public scrutiny and thereby helping guarantee their fairness. That role is
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not directly compromised where, as here, the information in question comes from
a police report prepared and disseminated at a time at which not only had no
adversarial criminal proceedings begun, but no suspect had been identified.

Nor need we accept appellant’s invitation to hold broadly that truthful
publication may never be punished consistent with the First Amendment. Our
cases have carefully eschewed reaching this ultimate question, mindful that the
future may bring scenarios which prudence counsels our not resolving
anticipatorily. . . . We continue to believe that the sensitivity and significance of
the interests presented in clashes between First Amendment and privacy rights
counsel relying on limited principles that sweep no more broadly than the
appropriate context of the instant case.

In our view, this case is appropriately analyzed with reference to such a limited
First Amendment principle. It is the one, in fact, which we articulated in Daily
Mail in our synthesis of prior cases involving attempts to punish truthful
publication: “[I]f a newspaper lawfully obtains truthful information about a matter
of public significance then state officials may not constitutionally punish
publication of the information, absent a need to further a state interest of the highest
order.” According the press the ample protection provided by that principle is
supported by at least three separate considerations, in addition to, of course, the
overarching ““public interest, secured by the Constitution, in the dissemination of
truth.”” . . .

First, because the Daily Mail formulation only protects the publication of
information which a newspaper has “lawfully obtain[ed],” the government retains
ample means of safeguarding significant interests upon which publication may
impinge, including protecting a rape victim’s anonymity. . . . Where information
is entrusted to the government, a less drastic means than punishing truthful
publi%?tion almost always exists for guarding against the dissemination of private
facts.

A second consideration undergirding the Daily Mail principle is the fact that
punishing the press for its dissemination of information which is already publicly
available is relatively unlikely to advance the interests in the service of which the
State secks to act. . . . [W]here the government has made certain information
publicly available, it is highly anomalous to sanction persons other than the source
of its release. . . . As Daily Mail observed in its summary of Oklahoma Publishing,
“once the truthful information was ‘publicly revealed’ or ‘in the public domain’
the court could not constitutionally restrain its dissemination.”

A third and final consideration is the “timidity and self-censorship” which may
result from allowing the media to be punished for publishing certain truthful
information. . . . A contrary rule, depriving protection to those who rely on the
government’s implied representations of the lawfulness of dissemination, would
force upon the media the onerous obligation of sifting through government press
releases, reports, and pronouncements to prune out material arguably unlawful for

publication. . . .

52 The Daily Mail principle does not settle the issue whether, in cases where information has
been acquired unlawfully by a newspaper or by a source, government may cver punish not only the
unlawful acquisition, but the ensuing publication as well. This issue was raised but not definitively
resolved in New York Times Co. v. United States, 403 U.S. 713 (1971), and reserved in Landmark
Communications, 435 U.S., at 837. We have no occasion to address it here.

7



TRUTHFUL INFORMATION | 153
152 ‘ CHAPTER 3. PRIVACY AND THE MEDIA B. DISCLOSURE OF l

Applied to the instant case, the Daily Mail principle clearly commands
reversal. The first inquiry is whether the newspaper “lawfully obtain[ed] truthful
information about a matter of public significance.” It is undisputed that the news
article describing the assault on B.J.F. was accurate. In addition, appellant lawfully
obtained B.J.F.’s name. Appellee’s argument to the contrary is based on the fact
that under Florida law, police reports which reveal the identity of the victim of a
sexual offense are not among the matters of “public record” which the public, by
law, is entitled to inspect. But the fact that state officials are not required to disclose
such reports does not make it unlawful for a newspaper to receive them when
furnished by the government. . . . It is, clear, furthermore, that the news article
concerned “a matter of public significance,” in the sense in which the Daily Mail
synthesis of prior cases used that term. That is, the article generally, as opposed to
the specific identity contained within it, involved a matter of paramount public
import: the commission, and investigation, of a violent crime which had been
reported to authorities.

The second inquiry is whether imposing liability on appellant pursuantto  §
794.03 serves “a need to further a state interest of the highest order.” Appellee
argues that a rule punishing publication furthers three closely related interests: the
privacy of victims of sexual offenses; the physical safety of such victims, who may
be targeted for retaliation if their names become known to their assailants; and the
goal of encouraging victims of such crimes to report these offenses without fear of
exposure.

At a time in which we are daily reminded of the tragic reality of rape, it is
undeniable that these are highly significant interests. . . . For three independent
reasons, however, imposing liability for publication under the circumstances of
this case is too precipitous a means of advancing these interests to convince us that
there is a “need” within the meaning of the Daily Mail formulation for Florida to
take this extreme step.

First is the manner in which appellant obtained the identifying information in
question. As we have noted, where the government itself provides information to
the media, it is most appropriate to assume that the government had, but failed to
utilize, far more limited means of guarding against dissemination than the extreme
step of punishing truthful speech. That assumption is richly borne out in this case.
B.J.F.’s identity would never have come to light were it not for the erroneous, if
inadvertent, inclusion by the Department of her full name in an incident report
made available in a pressroom open to the public. Florida’s policy against
disclosure of rape victims’ identities, reflected in § 794.03, was undercut by the
Department’s failure to abide by this policy. Where, as here, the government has
failed to police itself in disseminating information, it is clear under Cox
Broadcasting, Oklahoma Publishing, and Landmark Communications that the
imposition of damages against the press for its subsequent publication can hardly
be said to be a narrowly tailored means of safeguarding anonymity. . . .

A second problem with Florida’s imposition of liability for publication is the
broad sweep of the negligence per se standard applied under the civil cause of
action implied from § 794.03. Unlike claims based on the common law tort of
invasion of privacy, civil actions based on § 794.03 require no case-by-case
findings that the disclosure of a fact about a person’s private life was one that a
reasonable person would find highly offensive. On the contrary, under the per se

theory of negligence adopted by the courts below, liabili.ty fol'lows autom.atl.call'y
from publication. This is so regardless of whether the 1de¥1t1fcy of the \{wtlm. 11s
already known throughout the community; whether the victim has vo uptar}: y
called public attention to the offense; or whethfzr the identity of the Vlctmlll as
otherwise become a reasonable subject of publlc concern — because, per a;l)s,
questions have arisen whether the victim fabricated an a;sault by a particu ;r
person. Nor is there a scienter requirement Qf any kind under § 794.03,
engendering the perverse result that truthful pubhcatlons challenged pursualllt t(;
this cause of action are less protected by the First Amendment than even the leas
matory falsehoods. . . . ' .
prOteT(ﬁier((il,d Zii ﬁnal}lly, the facial underinclusivene;s of '§ 794.03 raises serious
doubts about whether Florida is, in fact, serving, with this stqtute, the s1gn1ﬁpa_nt
interests which appellee invokes in support of afﬁ;mapce;. Sectlor_l 794.03 prohlblts
the publication of identifying information only if this information appears in an
“instrument of mass communication,” a term the statute dges npt- deﬁne: S.ectlor;
794.03 does not prohibit the spread by other means of the identities qf Vlcjzlmsfo
sexual offenses. An individual who maliciously spreads word of the 1Qent1tg 0 E
rape victim is thus not covered, despite the fact that t.he communication o 1sluc
information to persons who live near, or work with, the victim ma% avef
consequences as devastating as the exposure of her name to large numbers o
Strari?%/?lresﬁ a State attempts the extraordinary measure of _ pumshmg truthful
publication in the name of privacy, it must demonstrate its comm1tmeﬁlt. to
advancing this interest by applying its prohibition evpnhandedly,_to the smad tnne;
disseminator as well as the media giant. Where_lmportant First Amendmen
interests are at stake, the mass scope of disclosure is not an acceptable surrogate
o 1gllllrry}'1(;1'd'ing today is limited. We do not hold tha‘F truthful publication 1?
automatically constitutionally protected, or thaF tl?e're is no zone of pelr)sog?
privacy within which the State may protect the _1nd1v1dual from intrusion by ef
press, or even that a State may never punish publication of the nameiof a V1ct1mfo1
a sexual offense. We hold only that where a newspaper pubhshes. truthfu
information which it has lawfully obtained, punighment may lawfully be 1mposed(i
if at all, only when narrowly tailored to a state interest of the_: _hlghest order, 333
that no such interest is satisfactorily served by imposing liability under § 794.
to appellant under the facts of this case. . . .

WHITE, J. joined by REHNQUIST, C.J. and O’CQNNOR, J. dl§sentlng. . I?og
Broadcasting reversed a damages award entergd against a te?ew.smn station, whic
had obtained a rape victim’s name from pubhc records m_amtamed in coEnectlon
with the judicial proceedings brought against her assa%la.nts. .Whlle there a;lr_e
similarities, critical aspects of that case make it wholly dlstmgulsl_lable from t hls
one. First, in Cox Broadcasting, the victim’s name had bgen d-1sc1.0§ed n tde
hearing where her assailants pleaded guilty; apd, aswe recognized, JudlClailrecci_rks
have always been considered public information in this country. . . . Sep?lrﬁ ,1 (111? ike
the incident report at issue here, which was meant by state law to l?e withheld from
public release, the judicial proceedings at issue in Cox Broadcasting were open as

a matter of state law. . . .
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Cox Broadcasting stands for the proposition that the State cannot make the
press its first line of defense in withholding private information from the public —
it cannot ask the press to secrete private facts that the State makes no effort to
safeguard in the first place. In this case, however, the State has undertaken “means
which avoid [but obviously, not altogether prevent] public documentation or other
exposure of private information.” . . .

More importantly, at issue in Daily Mail was the disclosure of the name of the
perpetrator of an infamous murder of a 15-year-old student. Surely the rights of
those accused of crimes and those who are their victims must differ with respect
to privacy concerns. That is, whatever rights alleged criminals have to maintain
their anonymity pending an adjudication of guilt — and after Daily Mail, those
rights would seem to be minimal — the rights of crime victims to stay shielded
from public view must be infinitely more substantial. . . .

Consequently, I cannot agree that Cox Broadcasting, or Oklahoma Publishing,
or Daily Mail requires — or even substantially supports — the result reached by
the Court today. . . .

We are left, then, to wonder whether the . . . “independent reasons” the Court
cites for reversing the judgment for B.J.F. support its result.

The first of these reasons relied on by the Court is the fact “appellant gained
access to [B.J.F.’s name] through a government news release.” “The government’s
issuance of such a release, without qualification, can only convey to recipients that
the government considered dissemination lawful,” the Court suggests. So
described, this case begins to look like the situation in Oklahoma Publishing,
where a judge invited reporters into his courtroom, but then tried to prohibit them
from reporting on the proceedings they observed. But this case is profoundly
different. Here, the “release” of information provided by the government was not,
as the Court says, “without qualification.” As the Star’s own reporter conceded at
trial, the crime incident report that nadvertently included B.J.F.’s name was posted
in a room that contained signs making it clear that the names of rape victims were
not matters of public record, and were not to be published. The Star’s reporter
indicated that she understood that she “[was not] allowed to take down that
information” (i.e., B.J.F.’s name) and that she “[was] not supposed to take the
information from the police department.” Thus, by her own admission the posting
of the incident report did not convey to the Star’s reporter the idea that “the
government considered dissemination lawful”; the Court’s suggestion to the
contrary is inapt. . . .

... By amending its public records statute to exempt rape victims names from
disclosure, and forbidding its officials to release such information, the State has

taken virtually every step imaginable to prevent what happened here. This case
presents a far cry, then, from Cox Broadcasting or Oklahoma Publishing, where
the State asked the news media not to publish information it had made generally
available to the public: here, the State is not asking the media to do the State’s job
in the first instance. Unfortunately, as this case illustrates, mistakes happen: even
when States take measures to “avoid” disclosure, sometimes rape victims’ names
are found out. As I see it, it is not too much to ask the press, in instances such as
this, to respect simple standards of decency and refrain from publishing a victims’
name, address, and/or phone number. .

By holding that only “a state interest of the highest order?’ permits thf Stt?te

to péflélize the publication of truthful information, and by h(;ld1ntg t(l)lta}ttgéohfi:g hl:s%
ictim’s ri i i t among those state interests
a rape victim’s right to privacy 1s no among : o e
’ tation to obliterate one o
order, the Court accepts appellant’s 1nvi e
; i i tury: the tort of the public
teworthy legal inventions of the 2ch_ cen

ggix?::e faZts. 2%Even if the Court’s opinion does not say as much today, such
obliteration will follow inevitably from the Court’s conclusion here. . ..

NOTES & QUESTIONS

1. The Government’s Responsibility fgr .Letzﬂakingt_ thf; ll:rlzgfir(';;u:;z)(ﬁ; i?;h:rti ;lneog
have done to protect the information’ : '
fi(i)susl:nililrfaiz:a‘:ﬁe information.p The state recogr.lized that the police m{[ght, mgl;;l 2
mistake in certain cases and accidentally fall to redact a rape Vlfl mShZ name
from the report. To protect aga(iinst this, s.1§:r.ns ,w:;em[;u:hi}: zz‘gsinzdvertenﬂy
ifyi e press not to record a rape victim's
?&gfclf)};it}tlglet};ep%rt. The Court did not dispute that the .governmer'lt c(;)}[llddirsfllllsz
to divulge the rape victim’s name. If the government 1s not. require ';) o a;c:rd
the name, what is the problem with the government making it availa
ishing its further disclosure? o

2. tTl‘lljz Elelgzsl}ilzy if How the Information Was Obtail.ced. T’l,le C(})lur‘F relles1 11; ;})Ia;r(;
on the fact that the information was “legally ava11able?. If t e journa e
stolen a confidential police report and published the mformatlopt,) \g(l)) e
Court’s holding have been different? Since 'the Florida law pros%rll. et. orh e
government dissemination of the iniforf)natlon and the press publicatio ,

information “legally available™?

3. ¥Zi %lztl;fj of the Publzgc Disclosure Tort After Florida Star. What' fffet;tacti(t)ﬁz
Florida Star have on the public disclosur.e tort? Rodneyj Smolla.wrl es e
public disclosure tort exists “more ‘in the bool§s than 1r’1’54prac;1 1as. .
Commentators describe the tort as “alive, but og l%fe support™" an e
phantom tort.”** According to Jacqueline R_olfs: Given the narrow1 c aer o
information that fulfills the Florida Star reqq1reme3};tés, the tort cim no O?fends-
an effective tool for protecting individual privacy. Pc?ter Ede maln .cct)iff na :
“The Court paid lip service to the possibility that a private fact plain y

j } . Wash.
53 Rodney A. Smolla, Privacy and the First Amendment Right to Gather News, 67 Geo

L. Rev. 1097 (1999). . p i Defense of
4 Ri Rights in Personal Information: An Econo
5 Rézhég i Jhg%rg?yé?géoﬁe;g@. }itt see John A. Jurata, Jr., Comment, The Tort That Refuses

e le Reemergence of Public Disclosure of Private Facts, 36 San Diego L. Rev.

to Go Away: The Subt

o ] ] icial Attitudes
(55 Phi)llip E. DeLaTorre, Resurrecting a Sunken Ship: An Analysis of Current Judicial Atti

ic Di ' J. 1151, 1184 (1985). .
Toward Public Disclosure Claims, 38 Sw. L. R 85) P
36 Jacqueline K. Rolfs, The Florida Star v. B.J.F.: The Beginning of the End for the Tort of

Disclosure, 1990 Wis. L. Rev. 1107, 1128,
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recover in some cases, but its decisions leave little hope for vindication of such
a plaintiff’s rights.”’ Do you agree with these characterizations?
Consider Daniel Solove:

Many have read Florida Star as a broad indication that restrictions on the
disclosure of true information are unconstitutional. Nevertheless, this case can
be read very narrowly. The Court suggested that the Florida statute was far too
broad. The statute applied “regardless of whether the identity of the victim is
already known throughout the community; whether the victim has voluntarily
called public attention to the offense; or whether the identity of the victim [had]
otherwise become a reasonable subject of public concern.” The law focused
only on the nature of the information, rather than on whether each particular use
of a rape victim’s name in a specific context would be of public or private
concern. Florida Star can be construed to suggest that a law adopting a less
categorical approach—by addressing the use of the identifying data more
contextually-——might not be subject to strict scrutiny under the First
Amendment.*®

quer this analysis, how could the Florida statute be rewritten to pass
constitutional muster?

4. Free Speech and Privacy: Weighing the Values. Eugene Volokh argues that

both normatively and doctrinally, free speech considerations outweigh privacy:

- . . [T]he speech vs. privacy and speech vs. speech tensions are not tensions
between constitutional rights on both sides. The Constitution presumptively
prohibits government restrictions on speech and perhaps some government re-
velation of personal information, but it says nothing about interference with
speech or revelation of personal information by nongovernmental speakers. . .

. [1]s it constitutional for the government to suppress certain kinds of speech
in order to protect dignity, prevent disrespectful behavior, prevent emotional
distress, or to protect a supposed civil right not to be talked about? Under current
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In contrast to Volokh, Daniel Solove argues that privacy fares quite well
when balanced against free speech. Solove argues that “speech of private
concern does not strongly further the interests justifying free speech. If society
wants to promote the interests justifying free speech, a vigorous protection of
speech at the expense of privacy can, in fact, impair these interests.” Free
speech is often justified as essential for individual autonomy, but Solove
contends that “[t]here is no clear reason why the autonomy of speakers or
listeners should prevail over that of the harmed individuals.” Regarding the
theory that free speech is valued because it promotes democratic self-
governance, Solove argues:

[Slpeech of private concern often does not promote democratic self-
governance. For example, it is difficult to justify how the sale from one
company to another of mailing lists about people’s hobbies and incomes
promotes democratic self-governance. Additionally, the reporting of one’s
personal secrets often does not illuminate the sphere of politics. In fact, privacy
protections against disclosure strongly promote democratic self-governance. . .

Privacy encourages uninhibited speech by enabling individuals to direct
frank communication to those people they trust and who will not cause them
harm because of what they say. Important discourse, especially communication
essential for democratic participation, often takes place in microlevel contexts
(between two people or in small groups) rather than in macrolevel contexts
(public rallies or nationwide television broadcasts). Indeed, a significant
amount of political discussion occurs not on soapboxes or street corners, but
within private conversations. . . . Therefore, privacy protections do not just
inhibit free speech; they can promote it as well.

Solove argues that the value of speech of private concern is significantly less
than that of public concern: “Privacy regulations that promote speech should
not simply be viewed in terms of their speech-restrictive elements; they should

constitutional .doctrine, the answer seems to be no. . . . Even offensive,

outrageous, disrespectful, and dignity-assaulting speech is constitutionall be understood holistically, in terms of their overall purpose in the protection of
g sp y Y p b i

protected. free speech. We protect free speech to promote certain ends. Volokh loses 51%ht

And there is good reason for this approach. All of us can imagine some
speech that is so offensive and at the same time so valueless that we would feel
no loss if it were restricted, but the trouble is that each of us has a somewhat
different vision of which speech should qualify. . . .

... [A] good deal of speech that reveals information about people, including
speech that some describe as being of merely “private concern,” is actually of
eminently legitimate interest. Some of it is directly relevant to the formation of
general social and political opinions; most of it is of interest to people deciding
how to behave in their daily lives, whether daily business or daily personal lives

H( vsglglom to approach to do business, whom to trust with their money, and the
ike.

°7 Peter B. Edelman, Free Press v. Privacy: Haunted by the Ghost of Justice Black, 68 Tex. L.

Rev. 1195, 1207 (1990).

:z Solove, Virtues of Knowing Less, supra.
Bugene Volokh, Freedom of Speech and Information Privacy: The Troubling Implications of

of the ends of the First Amendment by focusing too heavily on the means.”
The First Amendment and Threats to People’s Private Lives. In Planned
Parenthood v. American Coalition of Life Activists, 290 F.3d 1058 (9th Cir.
2002) (en banc), the American Coalition of Life Activists (ACLA), an
antiabortion advocacy group, provided a series of dossiers it assembled on
doctors, clinic employees, politicians, judges, and other abortion rights
supporters to Neal Horsley, an antiabortion activist, who posted the information
on his website entitled the “Nuremberg Files.” The “Nuremberg Files” dossiers
included doctors’ names, photos, Social Security numbers, home addresses,
descriptions of their cars, and information about their families. The website

of Freedom of Expression (1970); Solveig Singleton, Privacy Versus the First Amendment: A
Skeptical Approach, 11 Fordham Intell. Prop. Media & Ent. L.J. 97 (2000); Harry Kalven, Jr., Privacy
in Tort Law — Were Warren and Brandeis Wrong?, 31 Law & Contemp. Probs. 326 (1966); Diane
L. Zimmerman, Requiem for a Heavyweight: A Farewell to Warren and Brandeis’s Privacy Tort, 68
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% Daniel J. Solove, The Virtues of Knowing Less: Justifying Privacy Protections Against

a Right to Stop People from Speaking About You, 52 Stan. L. Rev. 1049, 1089, 1092-93, 1107, 1112-

15 (2000). For other free speech critiques of privacy protections, sec Thomas I. Emerson, The System Disclosure, 53 Duke L.J. 967, 988-98 (2003).
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marked the names of doctors who had been killed with a black line through
them and the names of wounded doctors shaded in gray. The website did not
contain any explicit threats against the doctors. The website caused the doctors
great fear, and several protected themselves by wearing bulletproof vests,
closing all the curtains to the windows of their homes, and even asking for the
protection of the U.S. Marshals. Some of the doctors sued ACLA alleging a
variety of causes of action including the Freedom of Access to Clinic Entrances
Act 0f 1994 (FACE), 18 U.S.C. § 248.

A jury awarded the doctors $107 million in actual and punitive damages.
The Ninth Circuit, en banc, affirmed the actual damages and reversed on pu-
nitive damages. The court held that the “Nuremberg Files” (in combination with
“wanted” posters of various doctors) constituted a “true threat” to the doctors’
lives under FACE, and such true threats were not protected under the First
Amendment. Although speech advocating violence is protected, speech
“directed to inciting or producing imminent lawless action” is not. “Violence is
not a protected value. Nor is a true threat of violence with intent to intimidate.
... ACLA was not staking out a position of debate but of threatened demise.”
According to a dissent by Judge Kozinski: “The Nuremberg Files website is
clearly an expression of a political point of view. . . . [S]peech, including the
intimidating message, does not constitute a direct threat because there is no
evidence other than the speech itself that the speakers intend to resort to
physical violence if their threat is not heeded.” Would the doctors have a cause
of action for public disclosure of private facts? Would the First Amendment
prohibit liability on this basis?

Recently, antiabortion protesters have begun to photograph individuals

entering abortion clinics. A loose network of activists across the country
photographs women and places the photos on websites. Sometimes personal
information, such as license plate numbers or medical records, is posted next to
the photograph. Should these activities be actionable? What does the
Restatement suggest? Based on the American Coalition of Life Activists case
above, would liability for this activity run afoul of the First Amendment?
. Restricting Speech to Protect Speech: Cyber Civil Rights. Danielle Citron
argues that online attacks, especially those against women, can have the effect
of silencing them. In one incident, a group of anonymous people engaged in
extensive online harassment of blogger Kathy Sierra. They threatened to rape
and strangle her, and posted doctored photos of her with a noose near her neck.
She stopped blogging and canceled public speaking appearances out of fear.
Citron argues:

One of free speech’s most important functions is promoting individual
autonomy. This view urges that people be free to choose their own path. Free
speech facilitates self-mastery, allowing people to author their own narratives.

Restraining a mob’s most destructive assaults is essential to defending the
expressive autonomy and equality of its victims. Preventing mobs from driving
vulnerable people offline would “advance the reasons why we protect free
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discussions, and generally express themselves on public issues. Protecting them
from grotesque defamation, threats, invasions of privacy, and technological
attacks would allow them to be candid about their ideas.

Although online mobs express themselves and their autonomy through their
assaults, their actions also implicate their victims' autonomy and ability to
participate in political and social discourse. Self-expression should receive no
protection if its sole purpose is to extinguish the self-expression of another. . . .
Rarely is that more true than when one group of voices consciously exploits the
Internet's aggregating power to silence others and its disaggregative power to
escape social responsibility for the group's actions.

Citron argues that civil rights law should apply in this context:

Online assaults motivated by race discrimination that interfere with an
individual's ability to make a living can support civil and criminal actions. Title
42 U.S.C. § 1981 guarantees members of racial minorities “the same right in
every State . . . to make and enforce contracts . . . as is enjoyed by white citizens
... . A plaintiff must show that the defendant intended to discriminate on the
basis of race and that the discrimination concerned the “making and enforcing”
of contracts. Courts have upheld § 1981 damages in cases where masked mob
members used tactics of intimidation to prevent members of racial minorities
from “making a living” in their chosen field. Section 1981 remedies “purely
private” acts of racial discrimination and thus does not require state action.

Similarly, 18 U.S.C. § 245(b)(2)(C), a provision of the Civil Rights Act of
1968, criminalizes “force or threat[s] of force” designed to intimidate or
interfere with a person's private employment due to that person's race, religion,
or national origin. . . .

Gender discrimination that interferes with a person's ability to make a living
can be pursued under Title VII of the Civil Rights Act of 1964, which sanctions
those who intimidate, threaten, or coerce, or attempt to intimidate, threaten, or
coerce someone with the purpose of interfering with employment opportunities
due to their gender. The Attorney General can file civil suits for injunctive
relief. . . .

Because the Internet fuses our public and private lives and is a workplace for
many, online attacks on vulnerable individuals often interfere with their equal
right to pursue work. For instance, women who stop blogging in the face of an
online mob's attack lose advertising revenue and opportunities for
advancement. . . .

Online mob attacks also implicate state laws penalizing those who harass or
stalk another by communicating words, images, or language through electronic
mail or the Internet, directed to a specific person, which would cause a
reasonable person substantial emotional distress or fear of bodily harm. Some
states explicitly criminalize posting messages with the intent to urge or incite
others to harass a particular individual.®’

Is the “sole purpose” of those who engage in online attacks of others to
silence them? How can we draw the line between harassment triggering civil
rights laws and mere crude speech, which is common online? To what extent
should individuals be responsible for the actions of the mob? Suppose each

®1 Danielle Keats Citron, Cyber Civil Rights, 89 B.U. L. Rev. 61, 92-93, 97-98 (2009); see also
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individual said one or two nasty things, but collectively, the impact was severe.
How should the law handle such an instance? Should the First Amendment look
not just to the extent to which the law is restricting speech but also to the extent
to which the law’s restrictions are promoting speech?

. The Value of Gossip. Diane Zimmerman questions the very existence of the
public disclosure tort. She argues that the tort should be “scuttled” as
inconsistent with the First Amendment. According to Zimmerman, the “idle
gossip” Warren and Brandeis complained about is highly valuable speech,
entitled to no less protection than any other form of speech:

.. . [F]rom the perspective of the anthropologist and sociologist, gossip is a
basic form of information exchange that teaches about other lifestyles and
attitudes, and through which community values are changed or reinforced. This
description is a far cry from that of Warren and Brandeis, which characterized
gossip as a trivializing influence that destroys “robustness of thought and
delicacy of feeling” and serves the interests primarily of the “prurient” and the
“indolent.”

Gossip thus appears to be a normal and necessary part of life for all but the
rare hermit among us. Perceived in this way, gossip contributes directly to the
first amendment “marketplace of ideas,” and the comparative weight assigned
to an interest in its limitation merits careful consideration.®>

Do you agree with Zimmerman about the high value of gossip? Does the
value of gossip outweigh the harms it causes?

8. Nonconsensual Pornography. A growing policy problem is nonconsensual

pornography, which refers to the nonconsensual disclosure of a sexually
explicit image or video of a person. Other terms used for this kind of behavior
include “revenge porn,” cyber-stalking, cyber-harassment, or “image-based
sexual abuse.” For example, an ex-boyfriend may have a nude photo of his ex-
girlfriend and post it online to seek revenge by embarrassing her. The behavior
in question frequently can involve a repeated course of conduct designed to
cause severe emotional distress or fear of physical harm. Some websites now
solicit and distribute nonconsensual pornography.

To what extent can victims use the privacy torts and other laws discussed in
this chapter to obtain a remedy? Which torts would be most suitable? How
strong a case would a plaintiff have under these torts? One practical difficulty
is that defendants often lack much money to pay if a plaintiff prevails, and thus
lawyers do not want to take these cases on a contingent fee basis.

If victims took the photos or videos themselves, they could bring civil
copyright claims against the people who posted them. A person who creates the
photo or video has common law copyright in the material, and this branch of
intellectual property law provides strong protections.

A movement has begun to criminalize this kind of behavior. Former
California Attorney General Kamala Harris brought extortion and identity theft

52 Diane L. Zimmerman, Requiem for a Heavyweight: A Farewell to Warren and Brandeis’s
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charges against Kevin Bolleart, who operated a website called UGotPosted.
Bolleart urged users to post revenge porn and then charged a fee to victims to
have the material removed. Bolleart was convicted of 27 felonies and sentenced
to 18 years in prison. His sentence was later reduced to eight years in prison
and ten years of supervised release. The federal cyber stalking statute has been
invoked to pursue defendants. See 18 U.S.C. § 2261A. For example, in United
States v. Petrovic, 701 F.3d 849 (8th Cir. 2012), a defendant was convicted of
cyber stalking because he posted revenge porn of his ex-wife online and then
tried to extort money from her to remove it. In Unifted States v. Shepard, 2012
WL 113027 (D. Ariz. Jan. 13, 2012), a defendant was convicted of cyber
stalking for posting his ex-girlfriend’s nude photos online in porn
advertisements. According to Danielle Citron, however, the federal cyber
stalking statute has rarely been invoked, with just ten cases from 2010 to 2013.%
A majority of states have criminalized revenge porn. In 2004, New Jersey
adopted the first criminal invasion of privacy statute prohibiting the disclosure
of someone’s sexually explicit images without that person’s consent. See N.J.
Stat. Ann. § 2C:14-9. Under New Jersey law, a person commits criminal
invasion of privacy if, “knowing that he is not licensed or privileged to do so,
he discloses any photograph, film, videotape, recording or any other
reproduction of the image of another person whose intimate parts are exposed
or who is engaged in an act of sexual penetration or sexual contact, unless that
person has consented to such disclosure.” The crime carries a prison sentence
of between three and five years and monetary penalties of up to $30,000.

In 2010, a Rutgers University student, Dahrun Ravi, was charged under the
New Jersey statute after he set up a webcam to capture his roommate, Tyler
Clementi, having sex with a man. He then streamed it online to watch with
several others. When he learned about what happened, Clementi committed
suicide. Among other things, Ravi was convicted of two crimes: (1) the
nonconsensual observation of Clementi having sex; and (2) the nonconsensual
disclosure of the sex video. See State v. Parsons, 2011 WL 6089210 (N.J.
Super. Ct. App. Div. 2011).

Nonconsensual porn laws in other states vary in their effectiveness and
scope. For example, California’s law requires that the defendant have the intent
to cause the victim substantial emotional distress and does not cover images
that victims take of themselves. However, a study revealed that 80 percent of
these cases involve images that victims themselves took and then shared with
their partners with the understanding that they would be kept private.

Should this kind of behavior be criminalized? Some contend that civil
lawsuits are the more appropriate way to address the problem. On the other
hand, consider the following argument by Mary Anne Franks, a law professor
who has helped states draft revenge porn laws, writing with Citron:

At a fundamental level, nonconsensual pornography is an extreme invasion of
privacy, one that causes serious and often irreversible harm to a person’s
physical and emotional well-being, damage to their reputations, and can even
threaten their financial security. As modern societies, we impose criminal

Privacy Tort, 68 Cornell L. Rev. 291, 333-34, 340 (1983). Katherine Strandburg contends that society ’
does not exalt unfettered gossip and that it is regulated by norms of restraint (which she calls

“willpower norms™). Katherine J. Strandburg, Privacy, Rationality, and Temptation: A Theory of

Willpower Norms, 57 Rutgers L. Rev. 1235 (2005).

 See Danielle Keats Citron, Hate Crimes in Cyberspace (2014).
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punishments for far less. We punish theft, drug 6possession and destruction of
property. So why don't we punish revenge porn?®*

Do nonconsensual pornography laws violate the First Amendment?
Consider Citron’s argument:

Maintaining the confidentiality of someone’s sexually explicit images has little
impact on a poster’s expression of ideas. Revenge porn does not promote civic
character or educate us about cultural, religious, or political issues. On the other
hand, the nonconsensual disclosure of a person’s nude images would assuredly
chill private expression. Without any expectation of privacy, victims would not
share their naked images. With an expectation of privacy, victims would be
more inclined to engage in communications of a sexual nature. Such sharing
may enhance intimacy among couples and the willingness to be forthright in
other aspects of relationships.®

Some have challenged these laws as not being sufficiently narrow and clear
and thus raising concerns of overbreadth and vagueness. In defense of these
statutes, Citron has argued that they can avoid these problems if they make clear
that (1) the “images do not concern matters of public importance”; (2) the
defendant shared the revenge porn intentionally; and (3) the defendant knew
that sharing the revenge porn would violate the victim’s reasonable expectation
of privacy or reasonable expectation that the image or video would remain
confidential.®® Would these requirements cure overbreadth and vagueness
concerns?

Revenge porn often does not fall into unprotected categories of speech such
as obscenity or true threats. Does this mean that it cannot be criminalized?
Nonconsensual pornograophy would constitute a violation of one or more of
the privacy torts, but should criminalization be treated differently?

Lee Rowland, a lawyer with the ACLU, argues that “revenge porn laws tend
to criminalize the sharing of nude images that people lawfully own.””’ Rowland
also raises concerns that such laws could potentially criminalize the activities
of many teenagers.

Free speech proponents also raise concerns of a slippery slope if revenge
porn is a crime. What if all violations of the public disclosure of private facts
tort were criminalized?

Citron pushes back against any slippery slope, arguing that “[nJude photos
and sex tapes are amongst the most private and intimate facts; the public has no
legitimate interest in seeing someone’s nude images without that person’s

64 Mary Anne Franks & Danielle Citron, I¢'s Simple: Criminalize Revenge Porn, or Let Men
Punish Women They Don't Like, The Guardian, Apr. 17, 2014,
http://www .the guardian.com/commentisfree/201 4/apr/1 7/revenge-porn-must-be—criminalized—laws.

6 Citron, Hate Crimes in Cyberspace, supra.
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consent.”%® Are images and videos different from other things? Coyld merely
writing about the private sexual activities of another person be crlmlnal.lzc‘ed?'
Citron also defends criminalization because a breach of conﬁdentlahty is
involved, and “confidentiality regulations are less troubling from a First
Amendment perspective because they penalize the breagh of an assumed or
implied duty rather than the injury caused by the pujbhca‘uon of words. Instead
of prohibiting a certain kind of speech, conﬁdggltlahty law enforces express or
implied promises and shared expectations.” .Is revenge porn sufﬁf:lently
distinct to warrant criminal penalties? Are Citron’s defenses sufficient to

address the slippery slope concerns?

. Contracts, Promises, and the First Amendment. Does the enforcement of a

contract of confidentiality against a media entity trigger First‘ Ameqdment
scrutiny? In Cohen v. Cowles Media Co., 501 U.S. 663.( 1991), a Journ'ilhst had
promised a source confidentiality but nevertheless published the source’s name.
The source sued and obtained a promissory estoppel damage award..Accordmg
to the Court, Florida Star did not control because “generally applicable le_lws
do not offend the First Amendment simply because their enforcement against
the press has incidental effects on its ability to gath'er and report the‘news.”
Why is a suit under contract or promissory estoppel different from a suit under
tort, such as public disclosure of private facts? '

After Cohen, the courts apply two dramatically different_rul;s when it comes
to free speech and civil liability. As Daniel Solove and Neil Richards explain:

For a panoply of torts for harms caused by speech, the well-settled rule is that
the First Amendment provides full protection. There are, .however, many
instances where the Supreme Court applies virtually no First Amendme_nt
scrutiny when civil liability implicates speech. In pgrtwular, many lawsuits
involving the enforcement of contracts or property rights do not trigger any
significant First Amendment scrutiny. Thus, therg are two radlgally different
ways that the First Amendment addresses civil liability involving speech —
either full First Amendment protection or virtually none at all. ... '

Suppose a newspaper obtains the name of a rape victim from a pohce report
and publishes it. The rape victim sues the newspaper under the privacy tort of
public disclosure of private facts. Does the First Amendment protect the
newspaper? If the story is newsworthy, then the answer is yes. . . . _

Now suppose that a rape victim speaks anonymously to a newspaper, Whlch
promises not to publish her name. The newspaper pub11§hes a .h1ghly
newsworthy story about the rape victim, and it decides to break its promise gnd
reveal her identity. She sues for promissory estoppel and breach of 1mp11ed
contract. Does the First Amendment protect the newspaper? The answer is no.

”.Why do these cases have such different outcomes under the First
Amendment? Both involve civil liability, free speech, and newsworthy
information.

%8 See Franks & Citron, Criminalizing Revenge Porn, supra.
69
Id.
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Solove and Richards point out that contract and tort are often not distinct
categories but bleed into one another. Certain torts, such as the breach of
confidentiality tort, are premised on notions of implied contractual duties. They
propose a new way to determine which First Amendment rule should apply to
certain forms of civil liability:

We suggest that when government power is used to dictate the terms of civil
duties not to speak (what we call the “duty-defining power”), the special
dangers of this power warrant application of the First Amendment. In contrast,
when private parties create the content of speech-restrictive rules, the First
Amendment should not apply.”

Should a distinction be made in free speech protection for various forms of
civil liability? Does focusing on government power serve as a coherent way to
make the distinction? If not, what approach would work better?

BARTNICKI V. VOPPER
532 U.S. 514 (2001)

STEVENS, J. These cases raise an important question concerning what degree of
protection, if any, the First Amendment provides to speech that discloses the
contents of an illegally intercepted communication. That question is both novel
and narrow. Despite the fact that federal law has prohibited such disclosures since
1934, this is the first time that we have confronted such an issue. . . .

During 1992 and most of 1993, the Pennsylvania State Education Association,
a union representing the teachers at the Wyoming Valley West High School,
engaged in collective-bargaining negotiations with the school board. Petitioner
Kane, then the president of the local union, testified that the negotiations were
““contentious’” and received “a lot of media attention.” In May 1993, petitioner
Bartnicki, who was acting as the union’s “chief negotiator,” used the cellular phone
in her car to call Kane and engage in a lengthy conversation about the status of the
negotiations. An unidentified person intercepted and recorded that call.

In their conversation, Kane and Bartnicki discussed the timing of a proposed
strike, difficulties created by public comment on the negotiations, and the need for
a dramatic response to the board’s intransigence. At one point, Kane said: ““If
they’re not gonna move for three percent, we’re gonna have to go to their, their
homes. . . . To blow off their front porches, we’ll have to do some work on some
of those guys. (PAUSES). Really, uh, really and truthfully because this is, you
know, this is bad news. (UNDECIPHERABLE).””

In the early fall of 1993, the parties accepted a non-binding arbitration proposal
that was generally favorable to the teachers. In connection with news reports about
the settlement, respondent Vopper, a radio commentator who had been critical of
the union in the past, played a tape of the intercepted conversation on his public
affairs talk show. Another station also broadcast the tape, and local newspapers
published its contents. After filing suit against Vopper and other representatives of

7 Daniel J. Solove & Neil M. Richards, Rethinking Free Speech and Civil Liability, 109 Colum.
L. Rev. 1650, 1651-52, 1686 (2009).
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the media, Bartnicki and Kane (hereinafter petitioners) learned through discovery
that Vopper had obtained the tape from Jack Yocum, the head of a local taxpayers’
organization that had opposed the union’s demands throughout the negotiations.
Yocum, who was added as a defendant, testified that he had found the tape in his
mailbox shortly after the interception and recognized the voices of Bartnicki and
Kane. Yocum played the tape for some members of the school board, and later
delivered the tape itself to Vopper. . . . «

In their amended complaint, petitioners alleged that their telephone
conversation had been surreptitiously intercepted by an unknown person using an
electronic device, that Yocum had obtained a tape of that conversation, and that he
intentionally disclosed it to Vopper, as well as other individuals and media
representatives. Thereafter, Vopper and other members of the media repeatedly
published the contents of that conversation. The amended complaint alleged that
each of the defendants “knew or had reason to know” that the recording of the
private telephone conversation had been obtained by means of an illegal
interception. Relying on both federal and Pennsylvania statutory provisions,
petitioners sought actual damages, statutory damages, punitive damages, and
attorney’s fees and costs. . . .

[Title 18 U.S.C. § 2511(1)(c) provides that any person who “intentionally
discloses, or endeavors to disclose, to any other person the contents of any wire,
oral, or electronic communication, knowing or having reason to know that the
information was obtained through the interception of a wire, oral, or electronic
communication in violation of this subsection; . . . shall be punished. . . .” The
Pennsylvania Act contains a similar provision.]

... [W]e accept respondents’ submission on three factual matters that serve to
distinguish most of the cases that have arisen under § 2511. First, respondents
played no part in the illegal interception. Rather, they found out about the
interception only after it occurred, and in fact never learned the identity of the
person or persons who made the interception. Second, their access to the
information on the tapes was obtained lawfully, even though the information itself
was intercepted unlawfully by someone else. Third, the subject matter of the
conversation was a matter of public concern. If the statements about the labor
negotiations had been made in a public arena — during a bargaining session, for
example — they would have been newsworthy. This would also be true if a third
party had inadvertently overheard Bartnicki making the same statements to Kane
when the two thought they were alone.

We agree with petitioners that § 2511(1)(c), as well as its Pennsylvania analog,
is in fact a content-neutral law of general applicability. . . . In this case, the basic
purpose of the statute at issue is to “protec[t] the privacy of wire[, electronic,] and
oral communications.” S. Rep. No. 1097, 90th Cong., 2d Sess., 66 (1968). The
statute does not distinguish based on the content of the intercepted conversations,
nor is it justified by reference to the content of those conversations. Rather, the
communications at issue are singled out by virtue of the fact that they were illegally
intercepted — by virtue of the source, rather than the subject matter.

On the other hand, the naked prohibition against disclosures is fairly
characterized as a regulation of pure speech. . . .
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As a general matter, “state action to punish the publication of truthful infor-
mation seldom can satisfy constitutional standards.” Smith v. Daily Mail Pub-
lishing Co., 443 U.S. 97, 102 (1979). More specifically, this Court has repeatedly
held that “if a newspaper lawfully obtains truthful information about a matter of
public significance then state officials may not constitutionally punish publication
of the information, absent a need . . . of the highest order.” Id., at 103; see also
Florida Star v. B.J.F.; Landmark Communications, Inc. v. Virginia. . . .

... [T]he issue here is this: “Where the punished publisher of information has
obtained the information in question in a manner lawful in itself but from a source
who has obtained it unlawfully, may the government punish the ensuing
publication of that information based on the defect in a chain?” . . .

The Government identifies two interests served by the statute — first, the
interest in removing an incentive for parties to intercept private conversations, and
second, the interest in minimizing the harm to persons whose conversations have
been illegally intercepted. . . .

The normal method of deterring unlawful conduct is to impose an appropriate
punishment on the person who engages in it. If the sanctions that presently attach
to a violation of § 2511(1)(a) do not provide sufficient deterrence, perhaps those
sanctions should be made more severe. But it would be quite remarkable to hold
that speech by a law-abiding possessor of information can be suppressed in order
to deter conduct by a non-law-abiding third party. . . .

The Government’s second argument, however, is considerably stronger.
Privacy of communication is an important interest, and Title III’s restrictions are
intended to protect that interest, thereby “encouraging the uninhibited exchange of
ideas and information among private parties. . . .” Moreover, the fear of public
disclosure of private conversations might well have a chilling effect on private
speech. . ..

Accordingly, it seems to us that there are important interests to be considered
on both sides of the constitutional calculus. . . .

In this case, privacy concerns give way when balanced against the interest in
publishing matters of public importance. As Warren and Brandeis stated in their
classic law review article: “The right of privacy does not prohibit any publication
of matter which is of public or general interest.” The Right to Privacy, 4 Harv. L.
Rev. 193, 214 (1890). One of the costs associated with participation in public
affairs is an attendant loss of privacy. . . .

Our opinion in New York Times Co. v. Sullivan, 376 U.S. 254 (1964), reviewed
many of the decisions that settled the “general proposition that freedom of
expression upon public questions is secured by the First Amendment.” . . .

We think it clear that parallel reasoning requires the conclusion that a
stranger’s illegal conduct does not suffice to remove the First Amendment shield
from speech about a matter of public concern. The months of negotiations over the
proper level of compensation for teachers at the Wyoming Valley West High
School were unquestionably a matter of public concern, and respondents were
clearly engaged in debate about that concern. . . .

BREYER, J. joined by O’CONNOR, J. concurring. I join the Court’s opinion
because I agree with its “narrow” holding, limited to the special circumstances
present here: (1) the radio broadcasters acted lawfully (up to the time of final public
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disclosure); and (2) the information publicized involved a matter of unusual public
concern, namely a threat of potential physical harm to others. I write separately to
explain why, in my view, the Court’s holding does not imply a significantly
broader constitutional immunity for the media. . . .

As the Court recognizes, the question before us—a question of immunity from
statutorily imposed civil liability—implicates competing constitutional concerns.
The statutes directly interfere with free expression in that they prevent the media
from publishing information. At the same time, they help to protect personal
privacy—an interest here that includes not only the “right to be let alone.” Given
these competing interests “on both sides of the equation, the key question becomes
one of proper fit.”

I would ask whether the statutes strike a reasonable balance between their
speech-restricting and speech-enhancing consequences. Or do they instead impose
restrictions on speech that are disproportionate when measured against their
corresponding privacy and speech-related benefits, taking into account the kind,
the importance, and the extent of these benefits, as well as the need for the
restrictions in order to secure those benefits? What this Court has called “strict
scrutiny”’—with its strong presumption against constitutionality—is normally out
of place where, as here, important competing constitutional interests are
implicated. The statutory restrictions before us directly enhance private speech.
The statutes ensure the privacy of telephone conversations much as a trespass
statute ensures privacy within the home. That assurance of privacy helps to
overcome our natural reluctance to discuss private matters when we fear that our
private conversations may become public. And the statutory restrictions
consequently encourage conversations that otherwise might not take place.

At the same time, these statutes restrict public speech directly, deliberately,
and of necessity. They include media publication within their scope not simply as
a means, say, to deter interception, but also as an end. Media dissemination of an
intimate conversation to an entire community will often cause the speakers serious
harm over and above the harm caused by an initial disclosure to the person who
intercepted the phone call. . . .

As a general matter, despite the statutes’ direct restrictions on speech, the
Federal Constitution must tolerate laws of this kind because of the importance of
these privacy and speech-related objectives. . . . Rather than broadly forbid this
kind of legislative enactment, the Constitution demands legislative efforts to tailor
the laws in order reasonably to reconcile media freedom with personal,
speech-related privacy.

Nonetheless, looked at more specifically, the statutes, as applied in these cir-
cumstances, do not reasonably reconcile the competing constitutional objectives.
Rather, they disproportionately interfere with media freedom. For one thing, the
broadcasters here engaged in no unlawful activity other than the ultimate publi-
cation of the information another had previously obtained. They “neither encour-
aged nor participated directly or indirectly in the interception.” No one claims that
they ordered, counselled, encouraged, or otherwise aided or abetted the in-
terception, the later delivery of the tape by the interceptor to an intermediary, or
the tape’s still later delivery by the intermediary to the media. . . .

For another thing, the speakers had little or no legitimate interest in main-
taining the privacy of the particular conversation. That conversation involved a
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suggestion about “blow[ing] off . . . front porches” and “do[ing] some work on
some of those guys,” thereby raising a significant concern for the safety of others.
Where publication of private information constitutes a wrongful act, the law
recognizes a privilege allowing the reporting of threats to public safety. . . .

Further, the speakers themselves, the president of a teacher’s union and the
union’s chief negotiator, were “limited public figures,” for they voluntarily
engaged in a public controversy. They thereby subjected themselves to somewhat
greater public scrutiny and had a lesser interest in privacy than an individual
engaged in purely private affairs. . . .

Here, the speakers’ legitimate privacy expectations are unusually low, and the
public interest in defeating those expectations is unusually high. Given these
circumstances, along with the lawful nature of respondents’ behavior, the statutes’
enforcement would disproportionately harm media freedom.

REHNQUIST, C.J., joined by SCALIA and THOMAS, JJ., dissenting. Technology
now permits millions of important and confidential conversations to occur through
a vast system of electronic networks. These advances, however, raise significant
privacy concerns. We are placed in the uncomfortable position of not knowing who
might have access to our personal and business e-mails, our medical and financial
records, or our cordless and cellular telephone conversations. In an attempt to
prevent some of the most egregious violations of privacy, the United States, the
District of Columbia, and 40 States have enacted laws prohibiting the intentional
interception and knowing disclosure of electronic communications. The Court
holds that all of these statutes violate the First Amendment insofar as the illegally
intercepted conversation touches upon a matter of “public concern,” an amorphous
concept that the Court does not even attempt to define. But the Court’s decision
diminishes, rather than enhances, the purposes of the First Amendment: chilling
the speech of the millions of Americans who rely upon electronic technology to
communicate each day. . . .

The Court correctly observes that these are “content-neutral law[s] of general
applicability” which serve recognized interests of the “highest order”: “the interest
in individual privacy and . . . in fostering private speech.” It nonetheless subjects
these laws to the strict scrutiny normally reserved for governmental attempts to
censor different viewpoints or ideas. There is scant support, either in precedent or
in reason, for the Court’s tacit application of strict scrutiny.

A content-neutral regulation will be sustained if

“<jt furthers an important or substantial governmental interest; if the governmental
interest is unrelated to the suppression of free expression; and if the incidental
restriction on alleged First Amendment freedoms is no greater than is essential to
the furtherance of that interest.”” Turner Broadcasting System, Inc. v. FCC, 512
U.S. 622,662 (1994). . ..

The Court’s attempt to avoid these precedents by reliance upon the Daily Mail
string of newspaper cases is unpersuasive. In these cases, we held that statutes
prohibiting the media from publishing certain truthful information — the name of
a rape victim, Florida Star v. B. J. F.; Cox Broadcasting Corp. v. Cohn, the
confidential proceedings before a state judicial review commission, Landmark
Communications, Inc. v. Virginia, and the name of a juvenile defendant, Daily Mail
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__ violated the First Amendment. In so doing, we stated that “if a newspaper
lawfully obtains truthful information about a matter of public signiﬁcance then
state officials may not constitutionally punish publication of the information,
absent a need to further a state interest of the highest order.” Daily Mail. Neither
this Daily Mail principle nor any other aspect of these cases, however, justifies the
Court’s imposition of strict scrutiny here. . . . ‘

These laws are content neutral; they only regulate information that was 111@-
gally obtained; they do not restrict republication of what is already in the pubhc
domain; they impose no special burdens upon the media; they have a scienter
requirement to provide fair warning; and they promote the privacy and free speech
of those using cellular telephones. It is hard to imagine a more ngrroyvly taﬂorqd
prohibition of the disclosure of illegally intercepted communications, and it
distorts our precedents to review these statutes under the often fatal standard 'of
strict scrutiny. These laws therefore should be upheld if they further a substantial
governmental interest unrelated to the suppression of free speech, gnd they do. . .

The “dry up the market” theory, which posits that it is possible to d(?ter an
illegal act that is difficult to police by preventing the wrongdoer from enjoying the
fruits of the crime, is neither novel nor implausible. It is a time-tested theory that
undergirds numerous laws, such as the prohibition of the knowing possessilon_ of
stolen goods. We ourselves adopted the exclusionary rule based upon S}mllar
reasoning, believing that it would “deter unreasonable searches,” by removing an
officer’s “incentive to disregard [the Fourth Amendment].” o

The same logic applies here and demonstrates that the incidental restriction on
alleged First Amendment freedoms is no greater than essential to further the
interest of protecting the privacy of individual communications. Werp there no
prohibition on disclosure, an unlawful eavesdropper who wanted to .dlsclose the
conversation could anonymously launder the interception through a third party a}nd
thereby avoid detection. Indeed, demand for illegally obtained private informat‘lon
would only increase if it could be disclosed without repercussion. The law agamst
interceptions, which the Court agrees is valid, would be utterly ineffectual without
these antidisclosure provisions. . . . '

These statutes undeniably protect this venerable right of privacy.
Concomitantly, they further the First Amendment rights of the parties to the
conversation. . . . The chilling effect of the Court’s decision upon these private
conversations will surely be great. . . . '

Although public persons may have forgone the right to live their lives screened
from public scrutiny in some areas, it does not and should not follow that they a}so
have abandoned their right to have a private conversation without fear of it being
intentionally intercepted and knowingly disclosed. . . .

NOTES & QUESTIONS

1. Privacy and Free Speech. The concurrence and dissent both recognize that the
statutory provisions of federal wiretap law serve to protect, rather than merely
infringe, First Amendment values. According to the concurrence, the sta.tutory
provisions “directly enhance private speech,” and in the words of the d1'ss'ent,
the statutory provisions serve to protect against “chilling the speech of millions
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of Americans who rely upon electronic technology to communicate each day.”
How should the Court analyze statutes that restrict some speech in order to
promote more speech? Should such statutes be treated like laws that exclusively

restrict speech?
Consider Paul Gewirtz’s critique of the majority opinion in Bartnicki:

But there is a more basic problem with Justice Stevens’s approach: He looks to
the content of the broadcast communication to decide whether the Constitution
protects it, rather than to the circumstances under which the conversation took
place. .. . [Instead, oJne could look to whether the original communication takes
place within a protected zone. If a zone is deemed a protected private zone —
which can be either a place or a kind of situation — then the content of what is
communicated within that zone would be irrelevant in deciding whether the
First Amendment protects the media in reporting on it. The press could be
sanctioned for publishing information about conversations within that zone,
regardless of content. In Title III, Congress sought to protect privacy by creating
such a protected zone, and made intrusions on that zone illegal. . . . Put another
way, speech acts must be understood in terms of audiences as well as content.
In our daily narrative transactions, we are always negotiating our relationship
to an audience. Privacy is ultimately about our power to choose our audience.
When privacy is invaded, we are compelled to have an audience we do not want.
The Court in Bartnicki says that publishing the intercepted conversation
contributed to public debate — but the two people speaking on their cell phones
did not wish to contribute to a public debate before a public audience. Their
words were taken from them by stealth and put into public debate against their
will. If every private statement on a public subject may be forcibly disclosed
because it contributes to public debate, then privacy is a dead letter. We cannot
have it both ways.!

Would this hold true no matter what was said or who was saying it? In

Barticki, it is safe to assume the comment about the bomb was not meant
literally. Suppose the conversation was between two terrorists who were really
planning to set off a bomb. Or suppose the conversation was the President
talking to a chief advisor about covering up major corruption. Should these
conversations also be protected because they are within the “protected private
zone”?
. The Effect of Bartnicki on the Public Disclosure Tort. According to Rodney
Smolla, “Bartnicki accepted the premise that the conflict posed between speech
and privacy is a conflict between two rights of constitutional stature. By this
important measure, all nine Justices in Bartnicki were in agreement.” Smolla
reads Bartnicki to be “inviting the importation into First Amendment
jurisprudence of the ‘newsworthiness’ analysis as it has developed so far in
common-law cases.”’” The Court has yet to confront whether the tort of public
disclosure is constitutional. As Daniel Solove observes:

In numerous cases, the Court has articulated a public and private concern
distinction, and it has applied the First Amendment to curtail restrictions on

"I Paul Gewirtz, Privacy and Speech, 2001 Sup. Ct. Rev. 139, 154-55 (2001).
2 Rodney A. Smolla, Information as Contraband: The. First Amendment and Liability for

Trafficking in Speech, 96 Nw. U. L. Rev. 1099, 1150, 1153 (2002).
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speech of public concern without answering questions about limiting speech of
private concern. . . . The Court appears to view the public and private concern
distinction as having significance because it has used this distinction to limit the
application of heightened scrutiny to restrictions on speech of public concern.
Although it has yet to address the private concern side of the distinction, the
Court appears to be heading in the direction [of requiring less First Amendment
protection to speech of private concern].”?

Eugene Volokh takes issue with this conclusion:

Though the Court has often said in dictum that political speech or public-issue
speech is on the “highest rung” of constitutional protection, it has never held
that there’s any general exception for speech on matters of “private concern.”
Political speech, scientific speech, art, entertainment, consumer product
reviews, and speech on matters of private concern are thus all doctrinally
entitled to the same level of high constitutional protection, restrictable only
through laws that pass strict scrutiny.”

Does the newsworthiness test adequately deal with the First Amendment
concerns of the public disclosure tort?
Consider Neil Richards:

But crafting tort privacy as a remedy for press disclosures of embarrassing
information brought privacy directly into tension with the First Amendment.
Warren and Brandeis recognized the tension in 1890, but as First Amendment
law became more robust over the course of the twentieth century (aided of
course by Brandeis), the conflict between the First Amendment and tort
privacy’s core case against the press only increased. The hallmark of modern
American First Amendment jurisprudence is that hurt feelings alone cannot
justify the suppression of truthful information or opinion. And under the
modern, post-New York Times v. Sullivan First Amendment regulation of
speech (even by tort) on the grounds that it causes emotional injury is highly
disfavored. It should thus be unsurprising that in a series of Supreme Court
cases in which psychological privacy harms have been balanced against free
press rights, the First Amendment has always prevailed. . . .

In extraordinary cases, perhaps involving sexually-themed disclosures such
as sex tapes, tort privacy can survive a direct clash with the First Amendment
protections given to the press. A few such cases impose liability for
psychological injuries over free press challenges. But such cases are likely to
remain outliers, and appropriately so. As Brandeis himself implicitly
recognized later in life, a tort-based conception of privacy protecting against
purely emotional harm must remain exceptional in a constitutional regime
dedicated to speech, publicity, and disclosure.

7 Solove, Virtues of Knowing Less, supra, at 987.

" Eugene Volokh, Freedom of Speech and Information Privacy: The Troubling Implications of
a Right to Stop People from Speaking About You, 52 Stan. L. Rev. 1049, 1089, 1092-95 (2000). For
other free speech critiques of privacy protections, see Thomas I. Emerson, The System of Freedom
of Expression (1970); Solveig Singleton, Privacy Versus the First Amendment: A Skeptical
Approach, 11 Fordham Intell. Prop. Media & Ent. L.J. 97 (2000); Harry Kalven, Jr., Privacy in Tort
Law — Were Warren and Brandeis Wrong?, 31 Law & Contemp. Probs. 326 (1966); Diane L.
Zimmerman, Requiem for a Heavyweight: A Farewell to Warren and Brandeis’s Privacy Tort, 68
Cornell L. Rev. 291 (1983).
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This is not to say that information can never be regulated or that all
information nondisclosure rules create constitutional problems. I have argued
elsewhere that a wide variety of restrictions can be placed on commercial
databases consistent with the First Amendment, a conclusion with which courts
have agreed. And in some contexts, the concept of confidentiality has great
promise to regulate information disclosure in the context of relationships. But
these are not tort privacy rules, as they do not apply to all speakers and they
remedy injuries other than emotional injury. As currently understood, tort
privacy in the Warren and Brandeis tradition seems too crude an instrument to
effectively resolve these problems, particularly because tort remedies based
upon emotional harm conflict directly with the post-New York Times v. Sullivan
First Amendment.”

3. Protections Against the Disclosure of Leaked Information. In Landmark

Communications v. Virginia, 435 U.S. 829 (1978), a newspaper was indicted
for violating a Virginia law making it a misdemeanor to disclose the identity of
a state judge whose conduct was being investigated by the Virginia Judicial
Inquiry and Review Commission. The law was designed to ensure that judicial
disciplinary proceedings would remain confidential (until such proceedings
were concluded) to protect judges from the publication of frivolous and
unwarranted complaints. The newspaper did not challenge the requirement of
confidentiality, only the prohibition of disclosing the identities of judges if the
newspaper happened to find out that a judge was the subject of a disciplinary
proceeding. The Supreme Court held that such prohibition violated the First
Amendment. Although the interest in confidentiality of disciplinary
proceedings was legitimate, it was not sufficient to justify the encroachment on
the First Amendment because “[t]he operations of the courts and the judicial
conduct of judges are matters of utmost public concern.” Further, the statutory
scheme could remain effective by restricting the improper leaking of such
information rather than criminalizing the disclosure of that information by
parties that did not participate in the illegal obtaining of such information.

. Interpreting the Scope of Bartnicki. In Boehner v. McDermott, 484 F.3d 573
(D.C. Cir. 2007), U.S. Representative James McDermott was provided with a
tape of a conference call between U.S. Representative John Boehner, then-
Speaker of the House Newt Gingrich, and other Republican Party members.
Boehner participated via a cell phone, and John and Alice Martin intercepted
the call with a police radio scanner. They gave the tape to another member of
the U.S. House, and the tape was eventually forwarded on to McDermott, the
ranking Democrat on the Ethics Committee. Along with the tape was a letter
from the Martins stating that the call was “heard over a scanner” and that they
understood that they would be granted immunity. McDermott contacted
reporters at the Atlanta Journal-Constitution and the New York Times. He
played the tape to the New York Times reporter, who wrote a story about the
tape. The Martins were prosecuted for a violation of the Wiretap Act, 18 U.S.C.

5 Neil M. Richards, The Puzzle of Brandeis, Privacy, and Speech, 63 Vand. L. Rev. 1295, 1345-

47 (2010).
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§ 2511(1)(a), prohibiting the interception of wire, oral, or electronic
communications. They pled guilty and paid a $500 fine.

Boehner sued McDermott for violating 18 U.S.C. § 2511(1)(c), which
prohibits disclosing a communication that one knows or has reason to know is
acquired in violation of the Wiretap Act. The D.C. Circuit, en banc, concluded
that Bartnicki could be distinguished:

Whatever the Bartnicki majority meant by “lawfully obtain,” the decision does
not stand for the proposition that anyone who has lawfully obtained truthful
information of public importance has a First Amendment right to disclose that
information. Bartnicki avoided laying down such a broad rule of law, and for
good reason. There are many federal provisions that forbid individuals from
disclosing information they have lawfully obtained. The validity of these pro-
visions has long been assumed. Grand jurors, court reporters, and prosecutors,
for instance, may “not disclose a matter occurring before the grand jury.” Fed.
R. Crim. P. 6(e)(2)(B). The Privacy Act imposes criminal penalties on gov-
ernment employees who disclose agency records containing information about
identifiable individuals to unauthorized persons. See 5 U.S.C. § 552a(i)(1). The
Espionage Act punishes officials who willfully disclose sensitive national
defense information to persons not entitled to receive it. See 18 U.S.C. §
793(d). The Intelligence Identities Protection Act prohibits the disclosure of a
covert intelligence agent’s identity. See 50 U.S.C. § 421. Employees of the
Internal Revenue Service, among others, may not disclose tax return informa-
tion. See 26 U.S.C.'§ 6103(a). State motor vehicle department employees may
not make public information about an individual’s driver’s license or registra-
tion. See 18 U.S.C. § 2721. Employees of the Social Security Administration,
as well as other government employees, may not reveal social security numbers
or records. See 42 U.S.C. § 405(c)(2)(C)(viii)(D), (I1I). Judicial employees may
not reveal confidential information received in the course of their official duties.
See Code of Conduct for Judicial Employees Canon 3D. And so forth.

In analogous contexts the Supreme Court has sustained restrictions on dis-
closure of information even though the information was lawfully obtained. The
First Amendment did not shield a television station from liability under the
common law right of publicity when it filmed a plaintiff’s “human cannonball”
act and broadcast the film without his permission. Zacchini v. Scripps-Howard
Broad. Co., 433 U.S. 562 (1977). When a newspaper divulged the identity of
an individual who provided information to it under a promise of confidentiality,
the First Amendment did not provide the paper with a defense to a breach of
contract claim. Cohen v. Cowles Media Co., 501 U.S. 663 (1991). The First
Amendment did not prevent the government from enforcing reasonable
confidentiality restrictions on former employees of the CIA. See Snepp v.
United States, 444 U.S. 507 (1980). Parties to civil litigation did not “have a
First Amendment right to disseminate, in advance of trial, information gained
through the pretrial discovery process.” Seattle Times Co. v. Rhinehart, 467
U.S. 20 (1984).

In United States v. Aguilar, 515 U.S. 593 (1995), a case closely analogous
to this one, the Supreme Court held that the First Amendment did not give a
federal judge, who obtained information about an investigative wiretap from
another judge, the right to disclose that information to the subject of the wiretap.
The judge challenged his conviction for violating 18 U.S.C. § 2232(c), which
prohibits the improper disclosure of an investigative wiretap. In rejecting his
First Amendment claim, the Court wrote that the judge was not “simply a
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member pf the general public who happened to lawfully acquire possession of
information about the wiretap; he was a Federal District Court Judge who
learqed of'a confidential wiretap application from the judge who had authorized
the interception, and who wished to preserve the integrity of the court.
Government officials in sensitive confidential positions may have special duties
of non-disclosure.”

Aguilar stands for the principle that those who accept positions of trust in-
VOlVl.Ilg a duty not to disclose information they lawfully acquire while per-
formmg their responsibilities have no First Amendment right to disclose that
information. The question thus becomes whether, in the words of Aguilar,
Reprgsentative McDermott’s position on the Ethics Committee imposed a;
“spegal’? duty on him not to disclose this tape in these circumstances. Bartnicki
has little to say about that issue. The individuals who disclosed the tape in that
case were private citizens who did not occupy positions of trust.

All members of the Ethics Committee, including Representative McDer-
mott, were subject to Committee Rule 9, which stated that “Committee mem-
bers and staff shall not disclose any evidence relating to an investigation to any
person or organization outside the Committee unless authorized by the
Committee.” . . .

' There is no question that the rules themselves are reasonable and raise no
First Amendment concerns. . . .

Wh@n Representative McDermott became a member of the Ethics
Commlttee, he voluntarily accepted a duty of confidentiality that covered his
receipt and handling of the Martins’ illegal recording. He therefore had no First
Amendment right to disclose the tape to the media.

C. DISSEMINATION OF FALSE INFORMATION

1. DEFAMATION

(a) Introduction

At the most practical level, an understanding of defamation law is essential to
uqderstanding some of the aspects and issues related to the privacy torts. While the
privacy torts are a relatively recent invention, a remedy for defamation extends far
bgck in h1_story. Since ancient times, one’s reputation and character have been
ylewed as indispensable to one’s ability to engage in public life. Accordingly, the
importance of permitting people to protect their reputations has given rise t(; the
law of defamation.”®

Defamation goes way back to pre-Norman times. “Defamation” (diffamatus)
was a tephnical term in church law. It signified a reputation bad enough to be put
on trial in ecclesiastical court. Money awards for defamation were a way to prevent
people from engaging in duels. Defamation law also served as a popular tool of the
monarchy to prosecute its critics.”’

76
For an excellent discussion of the rationales behind defamation |
. ? ‘ aw, see Robert C. Post, Th
Social Foundations of Defamation Law: Reputation and the Constitution, 74 Cal. L. Rev. 691 (Sl 986)6.

77
od 1952')66 generally Theodore F.T. Plucknett, 4 Concise History of the Common Law 484-87 (5th

According to modern defamation law:
To create liability for defamation there must be:

(a) a false and defamatory statement concerning another;

(b) an unprivileged publication to a third party;

(c) fault amounting at least to negligence on the part of the publisher; and

(d) either actionability of the statement irrespective of special harm or the
existence of special harm caused by the publication. Restatement (Second) of

Torts § 558.

A “defamatory” statement “tends so to harm the reputation of another as to
lower him in the estimation of the community or to deter third persons from
associating or dealing with him.” Restatement § 559.

A defamatory statement must also be “false.” Therefore, a true statement that
harms the reputation of another cannot give rise to liability for defamation.

“Publication” means that a defamatory statement is communicated “inten-
tionally or by a negligent act to one other than the person defamed.” Restatement
§ 577. If a person intentionally and unreasonably fails to remove defamatory matter
that she knows is under her control, then that person is subject to liability for its
continued publication. See Restatement § 577. Further “one who repeats or
otherwise republishes defamatory matter is subject to liability as if he had origi-
nally published it.” Restatement § 578.

One who distributes, transmits, or broadcasts on television or radio defamatory
material is also liable if she knows or would have reason to know of its defamatory

character. See Restatement § 581.

Libel vs. Slander. There are two forms of defamation: libel, which consists of
written defamatory statements, and slander, which consists of spoken defamatory
statements. According to the Restatement:

(1) Libel consists of the publication of defamatory matter by written or printed
words, by its embodiment in physical form or by any other form of
communication that has the potentially harmful qualities characteristic of written

or printed words.
(2) Slander consists of the publication of defamatory matter by spoken words,
transitory gestures or by any form of communication other than those stated in

Subsection (1). Restatement § 568.

As is demonstrated by the above definitions, the Restatement takes a rather broad
view of what constitutes libel.

The classification of certain types of statements as either libel or slander has
proven difficult. One example is a statement made over the radio or on television.
According to the Restatement, all broadcasting is libel, see Restatement § 568A,
but some states take a contrary view.

The distinction between libel and slander is important for the purposes of
proving harm. To establish libel, a plaintiff does not need to show “special harm”
(i.e., a particular harm or injury); damages are presumed. In contrast, for slander,
a plaintiff must show actual pecuniary harm, with the exception of four types of
slander known as “slander per se” for which damages are presumed. Slander per
se consists of defamatory statements imputing to another (1) a criminal offense;
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(2) a loathsome disease; (3) a matter incompatible with one’s business, trade,
profession, or office; or (4) serious sexual misconduct. See Restatement §§ 570-
574. The distinction between libel and slander is less important today, since, in the
cases you will read below, the Supreme Court curtailed the availability of
presumed damages in defamation law.

Why is libel treated more severely than slander? As then Judge Cardozo put it:

The schism in the law of defamation between the older wrong of slander and the
newer one of libel is not the product of mere accident. It has its genesis in evils
which the years have not erased. Many things that are defamatory may be said
with impunity through the medium of speech. Not so, however, when speech is
caught upon the wing and transmuted into print. What gives the sting to writing
is its permanence in form. The spoken word dissolves, but the written one abides
and perpetuates the scandal. Ostrowe v. Lee, 175 N.E. 505, 506 (N.Y. Ct. App.
1931).

Defamation and Privacy. It might strike you that defamation does not have
much to do with privacy. After all, defamation involves false information about
individuals, whereas privacy seems to be about true information. This, however, is
a limited view of privacy. Privacy involves more than finding out true things about
individuals. If privacy is understood as an individual’s ability to have some control
over the self-image she projects to society, then the ability to prevent the spread of
false information about oneself is essential for this sort of control. Indeed, one of
the cornerstone principles of privacy law is the ability to correct errors in one’s
records.

(b) Defamation and the Internet

The Internet presents interesting problems for the application of defamation
law and the privacy torts because the Internet enables the widespread publication
of information by any individual. Typically, it was through the news media that
defamatory or private information about individuals was communicated. As a
result, it would be viable to sue such entities, since they would be able to pay any
judgment a plaintiff might obtain. With the Internet, however, suppose an
individual posts defamatory information about another person on her website.
Most likely, that individual isn’t wealthy enough to be sued. Further, information
is sometimes posted anonymously. As a result of this difficulty, plaintiffs have
attempted to advance theories upon which Internet Service Providers (ISPs) would
be liable.

In defamation law, in addition to the one who makes a libelous statement, other
parties who disseminate the libelous statement can also be found liable. Repeating
or publishing the libelous statements of others can give rise to “publisher” liability.
A newspaper is an example of a publisher because it exercises editorial control
over its content. Merely disseminating a libelous statement can give rise to
“distributor” liability. In contrast to a publisher, a distributor cannot be found liable
unless it is found to be at fault — if it knew or had reason to know about the
defamatory statement. Bookstores and libraries are examples of distributors. When
a person posts a statement on an ISP’s electronic bulletin board or other online
forum, is the ISP a “publisher,” “distributor,” or neither?
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The first two courts to reach this issue reached contrary conclusions. In Cubby,
Inc. v. CompuServe, Inc., 776 F. Supp. 135 (S.D.N.Y. 1991), CompuServe, an
Internet Service Provider, was held not liable for the statements because it didn’t
have knowledge or reason to know of the statements. The court held that
CompuServe was a distributor rather than a publisher: “CompuServe has no more
editorial control over such a publication than does a public library, book store, or
newsstand, and it would be no more feasible for CompuServe to examine every
publication it carries for potentially defamatory statements than it would be for any
other distributor to do s0.”

In Stratton Oakmont, Inc. v. Prodigy Services Co., 23 Media L. Rep. 1794
(N.Y. Sup. 1995), the plaintiff brought a defamation action against Prodigy, the
operator of the computer network. An unidentified user posted allegedly
defamatory statements on one of Prodigy’s electronic bulletin boards. The
plaintiffs contended that Prodigy should be considered the “publisher” of the
statements. Under Prodigy’s stated policy, it was a family-oriented computer
network and would screen posts for offensive content. The court concluded that
Prodigy was liable as a publisher because “Prodigy held itself out to the public and
its members as controlling the content of its computer bulletin boards.”

In response to Stratton Oakmont, Congress passed § 230 of the
Communications Decency Act (CDA) of 1996, which provides in relevant part:
“No provider or user of an interactive computer service shall be treated as the
publisher or speaker of any information provided by another information content
provider.” 47 U.S.C. § 230(c)(1). Based on this provision, will ISPs that provide
forums where defamatory statements are posted be treated as publishers,
distributors, or neither?

ZERAN V. AMERICA ONLINE, INC.
129 F.3d 327 (4th Cir. 1997)

WILKINSON, C.J. ... On April 25, 1995, an unidentified person posted a message
on an [America Online (AOL)] bulletin board advertising “Naughty Oklahoma T-
Shirts.” The posting described the sale of shirts featuring offensive and tasteless
slogans related to the April 19, 1995, bombing of the Alfred P. Murrah Federal
Building in Oklahoma City. Those interested in purchasing the shirts were
instructed to call “Ken” at [Kenneth] Zeran’s home phone number in Seattle,
Washington. As a result of this anonymously perpetrated prank, Zeran received a
high volume of calls, comprised primarily of angry and derogatory messages, but
also including death threats. Zeran could not change his phone number because he
relied on its availability to the public in running his business out of his home. Later
that day, Zeran called AOL and informed a company representative of his
predicament. The employee assured Zeran that the posting would be removed from
AOL’s bulletin board but explained that as a matter of policy AOL would not post
a retraction. The parties dispute the date that AOL removed this original posting
from its bulletin board.

On April 26, the next day, an unknown person posted another message
advertising additional shirts with new tasteless slogans related to the Oklahoma
City bombing. Again, interested buyers were told to call Zeran’s phone number, to
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ask for “Ken,” and to “please call back if busy” due to high demand. The angry,
threa}tening phone calls intensified. Over the next four days, an unidentified party
gontlnued to post messages on AOL’s bulletin board, advertising additional items
mf:luding bumper stickers and key chains with still more offensive slogans. During
this time period, Zeran called AOL repeatedly and was told by company
representatives that the individual account from which the messages were posted
would soon be closed. Zeran also reported his case to Seattle FBI agents. By April
30, Zeran was receiving an abusive phone call approximately every two minutes.

Meanwhile, an announcer for Oklahoma City radio station KRXO received a
copy of the first AOL posting. On May 1, the announcer related the message’s
contents on the air, attributed them to “Ken” at Zeran’s phone number, and urged
‘Fhe listening audience to call the number. After this radio broadcast, Zeran was
inundated with death threats and other violent calls from Oklahoma City residents.
Over the next few days, Zeran talked to both KRXO and AOL representatives. He
also spoke to his local police, who subsequently surveilled his home to protect his
safety. By May 14, after an Oklahoma City newspaper published a story exposing
the shirt advertisements as a hoax and after KRXO made an on-air apology, the
number of calls to Zeran’s residence finally subsided to fifteen per day.

Zeran first filed suit on January 4, 1996, against radio station KRXO in the
United States District Court for the Western District of Oklahoma. On April 23
1996, h@ filed this separate suit against AOL in the same court. Zeran did not briné
any action against the party who posted the offensive messages.”® . . . AOL
answered Zeran’s complaint and interposed [the Communications Decency Act,]
47 U.S.C. § 230 as an affirmative defense. AOL then moved for judgment on th’e
pleqdmgs pursuant to Fed. R. Civ. P. 12(c). The district court granted AOL’s
motion, and Zeran filed this appeal.

Because § 230 was successfully advanced by AOL in the district court as a
defense to Zeran’s claims, we shall briefly examine its operation here. Zeran seeks
to hold AOL liable for defamatory speech initiated by a third party. He argued to
the district court that once he notified AOL of the unidentified third party’s hoax
AOL had a duty to remove the defamatory posting promptly, to notify its’
subscribers of the message’s false nature, and to effectively screen future
defamatory material. Section 230 entered this litigation as an affirmative defense
pled by AOL. The company claimed that Congress immunized interactive
computer service providers from claims based on information posted by a third
party.

The relevant portion of § 230 states: “No provider or user of an interactive
computer service shall be treated as the publisher or speaker of any information
proylded by another information content provider.” 47 U.S.C. § 230(c)(1). By its
plain language, § 230 creates a federal immunity to any cause of action that would
make service providers liable for information originating with a third-party user of
the service. Specifically, § 230 precludes courts from entertaining claims that
would place a computer service provider in a publisher’s role. Thus, lawsuits
seeking to hold a service provider liable for its exercise of a publisher’s traditional

Zeran maintains that AOL made it impossible to identify the origi ili
o ) ] ginal party by failing to
maintain adequate records of its users. The issue of AOL’s recordkeepin i i
Dresamtad by e recor ping practices, however, is not
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editorial functions — such as deciding whether to publish, withdraw, postpone or
alter content — are barred.

The purpose of this statutory immunity is not difficult to discern. Congress
recognized the threat that tort-based lawsuits pose to freedom of speech in the new
and burgeoning Internet medium. The imposition of tort liability on service
providers for the communications of others represented, for Congress, simply
another form of intrusive government regulation of speech. . . .

.. . Interactive computer services have millions of users. The amount of
information communicated via interactive computer services is therefore
staggering. The specter of tort liability in an area of such prolific speech would
have an obvious chilling effect. It would be impossible for service providers to
screen each of their millions of postings for possible problems. Faced with
potential liability for each message republished by their services, interactive
computer service providers might choose to severely restrict the number and type
of messages posted. Congress considered the weight of the speech interests
implicated and chose to immunize service providers to avoid any such restrictive
effect.

Another important purpose of § 230 was to encourage service providers to self-
regulate the dissemination of offensive material over their services. In this respect,
§ 230 responded to a New York state court decision, Stratton Oakmont, Inc. v.
Prodigy Servs. Co. . ..

Congress enacted § 230 to remove the disincentives to self-regulation created
by the Stratton Oakmont decision. Under that court’s holding, computer service
providers who regulated the dissemination of offensive material on their services
risked subjecting themselves to liability, because such regulation cast the service
provider in the role of a publisher. Fearing that the specter of liability would
therefore deter service providers from blocking and screening offensive material,
Congress enacted § 230’s broad immunity “to remove disincentives for the
development and utilization of blocking and filtering technologies that empower
parents to restrict their children’s access to objectionable or inappropriate online
material.” 47 U.S.C. § 230(b)(4). In line with this purpose, § 230 forbids the
imposition of publisher liability on a service provider for the exercise of its
editorial and self-regulatory functions. :

Zeran argues, however, that the § 230 immunity eliminates only publisher
liability, leaving distributor liability intact. Publishers can be held liable for
defamatory statements contained in their works even absent proof that they had
specific knowledge of the statement’s inclusion. According to Zeran, interactive
computer service providers like AOL are normally considered instead to be
distributors, like traditional news vendors or book sellers. Distributors cannot be
held liable for defamatory statements contained in the materials they distribute
unless it is proven at a minimum that they have actual knowledge of the defamatory
statements upon which liability is predicated. Zeran contends that he provided
AOL with sufficient notice of the defamatory statements appearing on the
company’s bulletin board. This notice is significant, says Zeran, because AOL
could be held liable as a distributor only if it acquired knowledge of the defamatory

statements’ existence.

Because of the difference between these two forms of liability, Zeran contends
that the term “distributor” carries a legally distinct meaning from the term
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“publisher.” Accordingly, he asserts that Congress’ use of only the term
“publisher” in § 230 indicates a purpose to immunize service providers only from
publisher liability. He argues that distributors are left unprotected by § 230 and,
therefore, his suit should be permitted to proceed against AOL. We disagree.
Assuming arguendo that Zeran has satisfied the requirements for imposition of
distributor liability, this theory of liability is merely a subset, or a species, of
publisher liability, and is therefore also foreclosed by § 230. ...

AOL falls squarely within this traditional definition of a publisher and,
therefore, is clearly protected by § 230’s immunity. . . .

Zeran simply attaches too much importance to the presence of the distinct
notice element in distributor liability. The simple fact of notice surely cannot
transform one from an original publisher to a distributor in the eyes of the law. . .

If computer service providers were subject to distributor liability, they would
face potential liability each time they receive notice of a potentially defamatory
statement — from any party, concerning any message. Each notification would
require a careful yet rapid investigation of the circumstances surrounding the
posted information, a legal judgment concerning the information’s defamatory
character, and an on-the-spot editorial decision whether to risk liability by allowing
the continued publication of that information. Although this might be feasible for
the traditional print publisher, the sheer number of postings on interactive
computer services would create an impossible burden in the Internet context.
Because service providers would be subject to liability only for the publication of
information, and not for its removal, they would have a natural incentive simply to
remove messages upon notification, whether the contents were defamatory or not.
Thus, like strict liability, liability upon notice has a chilling effect on the freedom
of Internet speech. . . .

More generally, notice-based liability for interactive computer service
providers would provide third parties with a no-cost means to create the basis for
future lawsuits. Whenever one was displeased with the speech of another party
conducted over an interactive computer service, the offended party could simply
“notify” the relevant service provider, claiming the information to be legally
defamatory. In light of the vast amount of speech communicated through
interactive computer services, these notices could produce an impossible burden
for service providers, who would be faced with ceaseless choices of suppressing
controversial speech or sustaining prohibitive liability. Because the probable
effects of distributor liability on the vigor of Internet speech and on service
provider self-regulation are directly contrary to § 230’s statutory purposes, we will
not assume that Congress intended to leave liability upon notice intact. . . .

NOTES & QUESTIONS

1. The Applicability of the CDA § 230 to the Privacy Torts. Is § 230 of the CDA
applicable to the privacy torts? In Barnes v. Yahoo!, Inc., 570 F.3d 1096 (9th
Cir. 2009), a woman alleged that her former boyfriend created fake profiles
under her name on Yahoo. He posted nude photos of her in the profiles and
provided contact information for her. She also claimed that he was

C. DISSEMINATION OF FALSE INFORMATION | 181

impersonating her in chatrooms and directing people to the profiles. She
contacted Yahoo and asked them several times to try to put a stop to the
boyfriend’s misuse of Yahoo’s services. She all'eged that although S'{aho,o
employees promised they would help her, they failed to stop the boyfriend’s
conduct. The court held that Yahoo was immune under § 230. However, the
court held that Yahoo could be held liable on a promissory estoppel theory
because it promised to take down the content.

. Anonymity and Accountability for Harmful Internet Speech. Shouldn’t

plaintiffs sue the people who post defamatory or privacy-invasive statemen‘ts
rather than the ISPs or websites on which the statements appear? Recgll in
Zeran that the anonymous poster of the information could not bf? 'identlﬁed.
Should the website be forced to maintain records of the identities of the
individuals who post so that people can sue those individuals? What are the

benefits and costs of such a solution?

. Critiques of Zeran. Consider the following argument against Zeran from

Barrett v. Rosenthal, 5 Cal. Rptr. 3d 416 (Cal. Ct. App. 2003):

...[W]e... think it debatable whether not.ice liability would actually have an
unduly chilling effect on cyberspeech. Neither the record before us nor any
other information brought to our attention provides an answer to thgt question.
Moreover, the speculative conclusion of the Zeran court that exposing Interpet
intermediaries to knowledge-based liability would significantly chill online
speech is disputed by the speculations of other authpr_ities. S _
It is also asserted that by ignoring how difficult it is for a plaintiff to prevail
on a defamation claim or receive significant money damag_es, the Zergn court
overstated the danger such claims present to Internet 1njtermed1ar_16s, and
therefore also exaggerated the danger they would engage in excessive self-

censorship.

The California Supreme Court reversed the court of appeals in Barrett v.
Rosenthal, 146 P.3d 510 (Cal. 2006):

We agree with the Zeran court, and others considering _the .quc?s.tion, that
subjecting Internet service providers and users to defamation liability would
tend to chill online speech. . . . N .

We reject the argument that the difﬁculty. of preye}lhng on a d_efamathn
claim mitigates the deterrent effect of potential liability. .Defamatlon law is
complex, requiring consideration of multiple factors. These 1pc1ude Whether the
statement at issue is true or false, factual or figurative, privileged or
unprivileged, whether the matter is of public or Privat_e concern, and ththi:r
the plaintiff is a public or private figure. Any investigation of a potentially
defamatory Internet posting is thus a daunting and expensive chal}enge. f or that
reason, we have observed that even when a defamation claim is c_learly
nonmeritorious,” the threat of liability “ultimately chills the free exercise of
expression.” ' o .

Nor are we convinced by the observation that a “distributor _faces no
liability without notice. Distributors are liable not merely upon receiving notlci
from a third party, but also if they independently “knew or.had reason to know
of the defamatory statement. Thus, as the Zeran court pomted out, this aspect
of distributor liability would discourage active monitoring of Internet postings.
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It could also motivate providers to insulate themselves from receiving
complaints. Such responses would frustrate the goal of self-regulation.

The third practical implication noted in Zeran is no less compelling, and
went unaddressed by the Court of Appeal. Notice-based liability for service
providers would allow complaining parties to impose substantial burdens on the
freedom of Internet speech by lodging complaints whenever they were
displeased by an online posting. . . .

Requiring providers, users, and courts to account for the nuances of common
law defamation, and all the various ways they might play out in the Internet
environment, is a Herculean assignment that we are reluctant to impose. We
conclude the Zeran court accurately diagnosed the problems that would attend
notice-based liability for service providers.

Which opinion has the better argument as to the meaning and purpose of
§ 2307 Consider Danie] Solove:

Unfortunately, courts are interpreting Section 230 so broadly as to provide too
much immunity, eliminating the incentive to foster a balance between speech
and privacy. The way courts are using Section 230 exalts frec speech to the
detriment of privacy and reputation. As a result, a host of websites have arisen
that encourage others to post gossip and rumors as well as to engage in online
shaming. These websites thrive under Section 230’s broad immunity.

Solove contends that a notice and take-down system is preferable to a
broader immunity that eliminates distributor liability. What are the benefits and
problems of a notice and take-down regime? In copyright law, “one who
distributes a device with the object of promoting its use to infringe copyright,
as shown by clear expression or other affirmative steps taken to foster
infringement, is liable for the resulting acts of infringement by third parties.”
MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005). Examine the pros
and cons of such a rule for defamation or privacy tort liability.

4. Judicial Interpretive Shift or Amendment? CDA §230 has been subject to

criticism for protecting “bad Samaritans” who engage in nonconsensual
pornography, cyber-harassment, and other harmful behavior online. Danielle
Citron and Benjamin Wittes argue that numerous bad actors draw on the CDA’s
protection of Good Samaritans to destructive purposes.*” In their view,
“Extending immunity to Bad Samaritans undermines section 230°s purposc by
eliminating incentives for better behavior by those in the best position to
minimize harm.”

How should the law then proceed? In the proposal of Citron and Wittes,
change should come from either courts or Congress. One reform path would be
for courts to narrow their reading of CDA §230. This interpretative shift would
narrow protections to situations that relate to “the congressional goal of
incentivizing self-regulation.” In particular, Citron and Wittes would not permit
CDA immunity to extend “to platforms designed to host illegality or that
deliberately host illegal content.” If courts do not act in this fashion, however,

" Daniel J. Solove, The Future of Reputation: Gossip, Rumor, and Privacy on the Internet 159
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% Danielle Keats Citron & Benjamin Wittes, The Internet Will Not Break: Denying Bad

Samaritans Section 230 Immunity, 86 Fordham L. Rev, — (forthcoming 2017).
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Congress should revise CDA by adding this language to it: “Nothing in section
230 shall be construed to limit or expand the application of civil or criminal
liability for any website or other content host that purposefully encourages
cyber stalking, nonconsensual pornography, sex trafficking, child sexual
exploitation, or that principally hosts such material.”

Do you agree with the need for this change of course for CDA §230? If so,
which of the two paths, judicial or congressional, is preferable?

. Who Is the Content Provider? In Baizel v. Smith, 333 F.3d 1018 (9th Cir.

2003), a handyman (Robert Smith) who worked at Ellen Batzel’s home e-
mailed Ton Cremers, the director of security at a museum in Amsterdam, who
maintained an e-mail listserv about looted art. Smith said that several of
Batzel’s paintings were stolen from the Jews by the Nazis during World War
. Cremers made a few small changes to the text of Smith’s e-mail and sent it
out to his listserv. The paintings were not looted art from the Nazis, and Batzel
sued both Smith and Cremers. The court concluded that since Cremers was not
the originator of the information, he was immune under § 230:

Obviously, Cremers did not create Smith’s e-mail. Smith composed the e-mail
entirely on his own. . . . [TThe exclusion of “publisher” liability necessarily
precludes liability for exercising the usual prerogative of publishers to choose
among proffered material and to edit the material published while retaining its
basic form and message.

Because Cremers did no more than select and make minor alterations to
Smith’s e-mail, Cremers cannot be considered the content provider of Smith’s
e-mail for purposes of § 230. . ..

We therefore hold that a service provider or user is immune from liability
under § 230(c)(1) when a third person or entity that created or developed the
information in question furnished it to the provider or user under circumstances
in which a reasonable person in the position of the service provider or user
would conclude that the information was provided for publication on the
Internet or other “interactive computer service.”

In dissent, Judge Gould wrote:

Congress wanted to ensure that excessive government regulation did not slow
America’s expansion into the exciting new frontier of the Internet. But Congress
did not want this new frontier to be like the Old West: a lawless zone governed
by retribution and mob justice. The CDA does not license anarchy. A person’s
decision to disseminate the rankest rumor or most blatant falsehood should not
escape legal redress merely because the person chose to disseminate it through
the Internet rather than through some other medium. . . . In this case, 1
would hold that Cremers is not entitled to CDA immunity because Cremers
actively selected Smith’s e-mail message for publication.

Batzel demonstrates the difficulties in certain situations of determining
whether a person is providing content or is merely disseminating the content of
another. If a person is deemed the content provider, then § 230 immunity does
not apply, as § 230 is designed to immunize a person from being liable for
disseminating the content of others. In Batzel, is Cremers the content provider
because he decided to forward the e-mail? Or is Smith the content provider
because he wrote the e-mail? Batzel holds that if a person receives a
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communication sent by another for the purpose of having the person publish it
online, then the person is immune under § 230 for publishing it. Few courts
have adopted a rule like that in Batzel because few have explored situations
where it is unclear who precisely is the content provider.

Suppose Cremers has a blog about stolen art. Smith is interested in spreading
the rumor about the stolen art on Cremers’s blog. Consider the following
situations and examine whether Cremers would have § 230 immunity under the
majority’s rule and also under Judge Gould’s:

(a) Cremers’s blog allows anybody to post comments. Smith posts a
comment about the rumor on Cremers’s blog. Batzel wants Cremers to
delete the comment, but Cremers refuses to do so.

(b) Cremers has a comment moderation system on his blog where he
must approve comments before they are published on his blog. Smith
posts the stolen art comment and Cremers approves it, whereupon it is
published on the blog.

(¢) Smith e-mails Cremers and tells him about the stolen art rumor.
Instead of posting the e-mail itself, Cremers writes a blog post about the
rumor in his own words and posts it.

(d) Smith calls Cremers and tells him the rumor about the stolen art.
Cremers writes a post about the rumor.

Is there any meaningful difference between the above situations and the way
that Cremers disseminated Smith’s e-mail to the listserv? As a normative
matter, should Cremers’s liability be different in any of the above situations?
How should the law determine when a person should be deemed the content
provider and when a person should be deemed to merely be relaying the content
of another?

. Wikipedia. Wikipedia is an online encyclopedia that anybody can edit. It has

millions of entries and is widely used and cited. What are the legal
consequences when a Wikipedia entry is defamatory?

A notable case occurred in 2005 involving John Seigenthaler, a former as-
sistant to Attorney General Bobby Kennedy during the Kennedy Administra-
tion. His Wikipedia entry falsely accused him of being involved in President
John F. Kennedy’s assassination. In an article in US4 Today, Seigenthaler
wrote:

I'have no idea whose sick mind conceived the false, malicious “biography” that
appeared under my name for 132 days on Wikipedia, the popular, online, free
encyclopedia whose authors are unknown and virtually untraceable.®!

Eventually, the anonymous person who wrote the defamatory statement was
identified, and he apologized. If Seigenthaler sued Wikipedia for defamation,
would § 230 provide Wikipedia with immunity? Consider the views of Ken
Myers on this topic:

81 John Seigenthaler, 4 False Wikipedia “Biography,” USA Today, Nov. 29, 2005.
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Because of the unique relationship between Wikipedia and its user-community,
the question of whether an individual user-poster is a separate “information
content provider,” as opposed to somehow being a representative of Wikipedia,
is unclear. If Wikipedia is determined to be the relevant “information content
provider” then there is no immunity under § 230(c)(1), as Wikipedia itself will
be held responsible for the defamatory content. Thus, the definition of
“information content provider” raises an important threshold question in this
case: what counts as the “person or entity” whose actions the court should
analyze in determining whether Wikipedia is the “information content
provider” under the third prong? . . .

The Wikipedia community is self-consciously inclusive, designating all of
its contributors as “Wikipedians.” Presumably, this inclusiveness fosters the
cooperative atmosphere critical to Wikipedia’s success. However, if all
members of the Wikipedia community — that is, all contributors — are
considered part of the Wikipedia “entity,” then it would, by definition and by
operation of the third prong, not be eligible for § 230(c)(1) immunity because
Wikipedia would be the site’s only contributor — there could be no “[Jother
information content provider.” . . .

Wikipedia would argue that, for purposes of § 230(f)(3), only employees of
the Wikimedia Foundation should be considered as part of the Wikipedia
“entity.” However, “the fact that work is performed gratuitously does not
relieve a principal of liability.”*

To the extent that websites like Wikipedia create hierarchies of users, with
some having greater editorial powers, does this alter immunity for the actions
of the users at the top of the hierarchy?

(c) First Amendment Limitations

NEW YORK TIMES CO. V. SULLIVAN
376 U.S. 254 (1964)

[L.B. Sullivan, one of the three elected Commissioners of Montgomery, Alabama,
sued four African-American clergymen and the New York Times for libel. Sullivan
claimed that a full-page advertisement in the New York Times on March 29, 1960,
entitled “Heed Their Rising Voices” defamed him. The advertisement discussed
the civil rights movement and the wave of terror against the nonviolent protest. It
was signed by various clergymen in Southern cities, including the four clergymen
named in the lawsuit.

Two paragraphs of the ten in the advertisement were the basis of Sullivan’s
libel claim.

... In Montgomery, Alabama, after students sang “My Country, ‘Tis of Thee” on
the State Capitol steps, their leaders were expelled from school, and truckloads of
police armed with shotguns and tear-gas ringed the Alabama State College
Campus. When the entire student body protested to state authorities by refusing

82 Ken S. Myers, Wikimmunity: Fitting the Communications Decency Act to Wikipedia, 20 Harv.
J.L. & Tech. 163, 188-90 (2006).
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to re-register, their dining hall was padlocked in an attempt to starve them into
submission. . . .

Again and again the Southern violators have answered Dr. King’s peaceful
protests with intimidation and violence. They have bombed his home almost
killing his wife and child. They have assaulted his person. They have arrested him
seven times — for “speeding,” “loitering” and similar “offenses.” And now they
have charged him with “perjury” — a felony under which they could imprison
him for ten years. . . .

Although Sullivan was never mentioned by name, he claimed that the word
“police” implicated him because he supervised the police department. Although
Sullivan made no effort to prove he suffered actual pecuniary loss as a result of the
alleged libel, a Montgomery County jury awarded Sullivan damages of $500,000,
the full amount claimed against all the petitioners, and the Supreme Court of
Alabama affirmed.]

BRENNAN, J. ... Under Alabama law as applied in this case, a publication is
“libelous per se” if the words “tend to injure a person . . . in his reputation” or to
“bring (him) into public contempt”; the trial court stated that the standard was met
if the words are such as to “injure him in his public office, or impute misconduct
to him in his office, or want of official integrity, or want of fidelity to a public trust.
...” The jury must find that the words were published “of and concerning” the
plaintiff, but where the plaintiff is a public official his place in the governmental
hierarchy is sufficient evidence to support a finding that his reputation has been
affected by statements that reflect upon the agency of which he is in charge. Once
“libel per se” has been established, the defendant has no defense as to stated facts
unless he can persuade the jury that they were true in all their particulars. His
privilege of “fair comment” for expressions of opinion depends on the truth of the
facts upon which the comment is based. Unless he can discharge the burden of
proving truth, general damages are presumed, and may be awarded without proof
of pecuniary injury. A showing of actual malice is apparently a prerequisite to
recovery of punitive damages, and the defendant may in any event forestall a
punitive award by a retraction meeting the statutory requirements. Good motives
and belief in truth do not negate an inference of malice, but are relevant only in
mitigation of punitive damages if the jury chooses to accord them weight.

The question before us is whether this rule of liability, as applied to an action
brought by a public official against critics of his official conduct, abridges the
freedom of speech and of the press that is guaranteed by the First and Fourteenth
Amendments.

Respondent relies heavily, as did the Alabama courts, on statements of this
Court to the effect that the Constitution does not protect libelous publications. . . .
Like insurrection, contempt, advocacy of unlawful acts, breach of the peace,
obscenity, solicitation of legal business, and the various other formulae for the
repression of expression that have been challenged in this Court, libel can claim
no talismanic immunity from constitutional limitations. It must be measured by
standards that satisfy the First Amendment.

The general proposition that freedom of expression upon public questions is
secured by the First Amendment has long been settled by our decisions. . . .

C. DISSEMINATION OF FALSE INFORMATION I 187

.. . [W]e consider this case against the background of a profound national
commitment to the principle that debate on public issues should be uninhibited,
robust, and wide-open, and that it may well include vehement, caustic, and
sometimes unpleasantly sharp attacks on government and public officials. The
present advertisement, as an expression of grievance and protest on one of the
major public issues of our time, would seem clearly to qualify for the constitutional
protection. The question is whether it forfeits that protection by the falsity of some
of its factual statements and by its alleged defamation of respondent.

Authoritative interpretations of the First Amendment guarantees have con-
sistently refused to recognize an exception for any test of truth — whether
administered by judges, juries, or administrative officials — and especially one
that puts the burden of proving truth on the speaker. The constitutional protection
does not turn upon “the truth, popularity, or social utility of the ideas and beliefs
which are offered.” . . .

That erroneous statement is inevitable in free debate, and that it must be
protected if the freedoms of expression are to have the “breathing space” that they
“need to survive.” . . .

A rule compelling the critic of official conduct to guarantee the truth of all his
factual assertions — and to do so on pain of libel judgments virtually unlimited in
amount — leads to a comparable “self-censorship.” . . . Under such a rule, would-
be critics of official conduct may be deterred from voicing their criticism, even
though it is believed to be true and even though it is in fact true, because of doubt
whether it can be proved in court or fear of the expense of having to do so. They
tend to make only statements which “steer far wider of the unlawful zone.” The
rule thus dampens the vigor and limits the variety of public debate. It is inconsistent
with the First and Fourteenth Amendments.

The constitutional guarantees require, we think, a federal rule that prohibits a
public official from recovering damages for a defamatory falsehood relating to his
official conduct unless he proves that the statement was made with “actual malice”
— that is, with knowledge that it was false or with reckless disregard of whether it
was false or not. . . .

We hold today that the Constitution delimits a State’s power to award damages
for libel in actions brought by public officials against critics of their official
conduct. Since this is such an action, the rule requiring proof of actual malice is
applicable. While Alabama law apparently requires proof of actual malice for an
award of punitive damages, where general damages are concerned malice is
“presumed.” Such a presumption is inconsistent with the federal rule. Since the
trial judge did not instruct the jury to differentiate between general and punitive
damages, it may be that the verdict was wholly an award of one or the other. But
it is impossible to know, in view of the general verdict returned. Because of this
uncertainty, the judgment must be reversed and the case remanded. . . .

NOTES & QUESTIONS

1. Should Defamation Have Survived? Justices Black, Douglas, and Goldberg
would have gone further, climinating all defamation liability for public
officials. In other words, public officials could not sue for defamation even if
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the defamatory statement were made with actual malice. As Justice Goldberg
explained, the right to criticize public officials is unconditional and “should not
depend upon a probing by the jury of the motivation of the citizen or press.”
Does Justice Brennan’s logic lead to this result? Why not just bar all libel
actions by public officials? Consider Justice Holmes’s dissent in Abrams v.
United States, 250 U.S. 616, 630 (1919):

But when men have realized that time has upset many fighting faiths, they may
come to believe even more than they believe the very foundations of their own
conduct that the ultimate good desired is better reached by free trade in ideas
— that the best test of truth is the power of the thought to get itself accepted in
the competition of the market, and that truth is the only ground upon which their
wishes safely can be carried out. That at any rate is the theory of our
Constitution.

If Holmes is right, and the marketplace of ideas will result in the truth
eventually winning out, then is defamation law even necessary?®
2. Actual Malice. The actual malice standard is a subjective one. As Randall
Bezanson describes it:

The actual malice inquiry is avowedly focused on the subjective state of mind
of the publisher at the time of publication. It asks only whether falsity was
calculated or whether the publisher’s decision was sufficiently indifferent to
likely falsity that the publication decision should not be respected under the
First Amendment. Actual malice, in short, reveals a frame of mind, an
animating intention for the publication, that belies any significant publisher
concern for the audience or for the function being performed in the selection
and presentation of information, or news. . . .

In practice, actual malice is very difficult for plaintiffs to establish. Bezanson
observes:

In making actual malice determinations, state courts attempt to determine the
speaker’s subjective state of mind by two primary means. First, courts examine
the speaker’s observable conduct at the time of the speech act, viewing such
outward manifestations as a potential insight into the speaker’s state of mind. .
.. The second means by which courts attempt to determine the speaker’s state
of mind is through the personal testimony of the speaker. State courts grant
considerable weight to the speaker’s own reflective statements concerning his
or herg‘g)elief as to the truth of the speech at the time the speech judgment was
made.

3. Public Figures. Subsequently, the Court extended the approach in New York
Times to persons who were not public officials but who were “ ‘public figures’
and involved in issues in which the public has a justified and important
interest.” Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967).

8 For more background about New York Times v. Sullivan, see Anthony Lewis, Make No Law:
The Sullivan Case and the First Amendment (1991).

# Randall P. Bezanson, The Developing Law of Editorial Judgment, 78 Neb. L. Rev. 754, 774-
75, 763-64 (1999).
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In Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974), which is excerpted
below, the Court turned to the issue of whether the New York Times approach
should be extended to private figures.

GERTZ V. ROBERT WELCH, INC.
418 U.S. 323 (1974)

[In 1968, Nuccio, a Chicago policeman, shot and killed Nelson, a youth. Nuccio
was prosecuted and convicted for murder in the second degree. The Nelson family
retained petitioner Elmer Gertz, a reputable attorney, to represent them in civil
litigation against Nuccio. Robert Welch, Inc. published American Opinion, a
monthly magazine representing the views of the John Birch Society. The magazine
had been warning of a national conspiracy to discredit local police forces and
create a national police force as a step toward establishing a Communist
dictatorship. In 1969, the magazine published an article about the murder trial of
Officer Nuccio, alleging that he was framed as part of the Communist campaign
against the police. Among other things, the article portrayed Gertz as the
mastermind of the frame-up. It stated that Gertz was a “Leninist” and a
“Communist-fronter,” that Gertz belonged to Marxist and Socialist organizations,
and that Gertz had a criminal record. All of these statements were false. The
managing editor made no effort to verify the charges; in fact, he wrote an editorial
introduction stating that the author had conducted extensive research. Gertz sued
for libel and won a jury verdict of $50,000. The district court, however, decided
that the New York Times standard should apply and entered judgment for Robert
Welch, Inc.]

POWELL, J. . .. The principal issue in this case is whether a newspaper or
broadcaster that publishes defamatory falsehoods about an individual who is
neither a public official nor a public figure may claim a constitutional privilege
against liability for the injury inflicted by those statements. . . .

The legitimate state interest underlying the law of libel is the compensation of
individuals for the harm inflicted on them by defamatory falsehood. We would not
lightly require the State to abandon this purpose, for, as Mr. Justice Stewart has
reminded us, the individual’s right to the protection of his own good name

reflects no more than our basic concept of the essential dignity and worth of every
human being — a concept at the root of any decent system of ordered liberty. The
protection of private personality, like the protection of life itself, is left primarily
to the individual States under the Ninth and Tenth Amendments. But this does not
mean that the right is entitled to any less recognition by this Court as a basic of
our constitutional system. Rosenblatt v. Baer, 383 U.S. 75, 92 (1966) (concurring
opinion). . . .

... [W]e have no difficulty in distinguishing among defamation plaintiffs. The first
remedy of any victim of defamation is self-help — using available opportunities
to contradict the lie or correct the error and thereby to minimize its adverse impact
on reputation. Public officials and public figures usually enjoy significantly greater
access to the channels of effective communication and hence have a more realistic
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op_portupity to counteract false statements then private individuals normally enjoy
Private individuals are therefore more vulnerable to injury, and the state interest iri
protecting them is correspondingly greater.

Morq i.mportant than the likelihood that private individuals will lack effective
opportunities for rebuttal, there is a compelling normative consideration
pnd_er_lymg the distinction between public and private defamation plaintiffs. An
individual who decides to seek governmental office must accept certain neces.sary
consequences of that involvement in public affairs. He runs the risk of closer public
scrutiny thaq might otherwise be the case. And society’s interest in the officers of
government 1s not strictly limited to the formal discharge of official duties. As the
Court pointed out in Garrison v. Louisiana, the public’s interest extends to
“anythmg which might touch on an official’s fitness for office. . . . F ew personal
gttrlbutes are more germane to fitness for office than dishonesty, malfeasance, or
Improper motivation, even though these characteristics may also affect ’the
official’s private character.”

Those classed as public figures stand in a similar position. Hypothetically, it
may be possible for someone to become a public figure through no purpose%ul
action f’f his own, but the instances of truly involuntary public figures must be
exceedln_gly rare. For the most part those who attain this status have assumed roles
of espeglal prominence in the affairs of society. Some occupy positions of such
persuasive power and influence that they are deemed public figures for all
purposes. More commonly, those classed as public figures have thrust themselves
to the ' forefront of particular public controversies in order to influence the
resolution of the issues involved. In either event, they invite attention and
comment.

Even_ if . the foregoing generalities do not obtain in every instance, the
communications media are entitled to act on the assumption that public off{cials
and public figures have voluntarily exposed themselves to increased risk of injury
from defamatory falsehood concerning them. No such assumption is Justified with
‘r‘e_tspect toa private individual. He has not accepted public office or assumed an

1nﬂuent1a} role in ordering society.” He has relinquished no part of his interest in

the protection of his own good name, and consequently he has a more compelling
ca}l on _the_ courts for redress of injury inflicted by defamatory falsehood. Thus
private individuals are not only more vulnerable to injury than public ofﬁci.als an(i
public figures; they are also more deserving of recovery.

_ F or these reasons we conclude that the States should retain substantial latitude
n thelr_ efforts to enforce a legal remedy for defamatory falsehood injurious to the
reputation of a private individual. The extension of the New York T, imes test
woulfi abridge this legitimate state interest to a degree that we find unacceptaliol‘e.
And it would occasion the additional difficulty of forcing state and federal judges.
to decide on an ad hoc basis which publications address issues of “general or public
mterest_” and which do not — to determine, in the words of Mr. Justice Marshall
“what ' information is relevant to self-government.” We doubt the wisdom of’"
committing this task to the conscience of judges. . ..

We hold that, so long as they do not impose liability without fault, the States
may define for themselves the appropriate standard of liability for a pilblisher or
broadcaster of defamatory falsehood injurious to a private individual. . . .
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... Under the traditional rules pertaining to actions for libel, the existence of
injury is presumed from the fact of publication. Juries may award substantial sums
as compensation for supposed damage to reputation without any proof that such
harm actually occurred. The largely uncontrolled discretion of juries to award
damages where there is no loss unnecessarily compounds the potential of any
system of liability for defamatory falsehood to inhibit the vigorous exercise of First
Amendment freedoms. Additionally, the doctrine of presumed damages invites
juries to punish unpopular opinion rather than to compensate individuals for injury
sustained by the publication of a false fact. More to the point, the States have no
substantial interest in securing for plaintiffs such as this petitioner gratuitous
awards of money damages far in excess of any actual injury. . . .

... Itis necessary to restrict defamation plaintiffs who do not prove knowledge
of falsity or reckless disregard for the truth to compensation for actual injury. . . .
Suffice it to say that actual injury is not limited to out-of-pocket loss. Indeed, the
more customary types of actual harm inflicted by defamatory falsehood include
impairment of reputation and standing in the community, personal humiliation, and
mental anguish and suffering. . . .

We also find no justification for allowing awards of punitive damages against

publishers and broadcasters held liable under state-defined standards of liability
for defamation. In most jurisdictions jury discretion over the amounts awarded is
limited only by the gentle rule that they not be excessive. Consequently, juries
assess punitive damages in wholly unpredictable amounts bearing no necessary
relation to the actual harm caused. And they remain free to use their discretion
selectively to punish expressions of unpopular views. Like the doctrine of
presumed damages, jury discretion to award punitive damages unnecessarily
exacerbates the danger of media self-censorship, but, unlike the former rule,
punitive damages are wholly irrelevant to the state interest that justifies a
negligence standard for private defamation actions. They are not compensation for
injury. Instead, they are private fines levied by civil juries to punish reprehensible
conduct and to deter its future occurrence. In short, the private defamation plaintiff
who establishes liability under a less demanding standard than that stated by New
York Times may recover only such damages as are sufficient to compensate him
for actual injury.

Notwithstanding our refusal to extend the New York Times privilege to
defamation of private individuals, respondent contends that we should affirm the
judgment below on the ground that petitioner is either a public official or a public
figure. . . .

. . . In some instances an individual may achieve such pervasive fame or
notoriety that he becomes a public figure for all purposes and in all contexts. More
commonly, an individual voluntarily injects himself or is drawn into a particular
public controversy and thereby becomes a public figure for a limited range of
issues. In either case such persons assume special prominence in the resolution of
public questions.

Petitioner has long been active in community and professional affairs. He has
served as an officer of local civic groups and of various professional organizations,
and he has published several books and articles on legal subjects. Although
petitioner was consequently well known in some circles, he had achieved no
general fame or notoriety in the community. None of the prospective jurors called
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at the trial had ever heard of petitioner prior to this litigation, and respondent
offer;d no proof that this response was atypical of the local population. We would
not }1ghtly assume that a citizen’s participation in community and professional
affairs rendered him a public figure for all purposes. Absent clear evidence of
genc?ral fame or notoriety in the community, and pervasive involvement in the
affairs of society, an individual should not be deemed a public personality for all
aspects of his life. It is preferable to reduce the public-figure question to a more
mea_nl.ngfgl context by looking to the nature and extent of an individual’s
participation in the particular controversy giving rise to the defamation.

' _In this context it is plain that petitioner was not a public figure. He played a
minimal role at the coroner’s inquest, and his participation related solely to his
representation of a private client. He took no part in the criminal prosecution of
Qfﬁcer Nuccio. Moreover, he never discussed either the criminal or civil litigation
Wlth the. press and was never quoted as having done so. He plainly did not thrust
hlmself into the vortex of this public issue, nor did he engage the public’s attention
in an attempt to influence its outcome. We are persuaded that the trial court did not
err in refusing to characterize petitioner as a public figure for the purpose of this
litigation. . . .

. W'HITE, J. dissenting. . . . The press today is vigorous and robust. To me, it is
quite incredible to suggest that threats of libel suits from private citizen; are
causing the press to refrain from publishing the truth. I know of no hard facts to
support that proposition, and the Court furnishes none.

The communications industry has increasingly become concentrated in a few
powerful hands operating very lucrative businesses reaching across the Nation and
into almost every home. Neither the industry as a whole nor its individual
components are easily intimidated, and we are fortunate that they are not.
Requiring them to pay for the occasional damage they do to private reputation will
play no substantial part in their future performance or their existence. . . .

NOTES & QUESTIONS

1. Public vs. Private Figures. What distinguishes a public from a private figure?
In Time, Inc. v. Firestone, 424 U.S. 448 (1976), Mary Alice Firestone and her
husband had a messy divorce. The court issued a judgment granting the divorce
stating that according to the testimony of the husband, the wife’s “extramaritai
escapades . . . were bizarre and of an amatory nature which would have made
Dr. Freud’s hair curl. Other testimony . . . would indicate that [the husband]
was guilty of bounding from one bedpartner to another with the erotic zest of a
satyr. The court is inclined to discount much of this testimony as unreliable.”
Time magazine published the following article in its “Milestones” section the
following week:

DIYORCED. By Russell A. Firestone Jr., 41, heir to the tire fortune: Mary Alice
Sullivan Firestone, 32, his third wife; a onetime Palm Beach schoolteacher: on
grounds of extreme cruelty and adultery; after six years of marriage, one ;on'
in West Palm Beach, Fla. The 17-month intermittent trial produce’d enougli
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testimony of extramarital adventures on both sides, said the judge, “to make Dr.
Freud’s hair curl.”

Mary Firestone sued for libel. When the case ended up in the U.S. Supreme
Court, the issue was whether Firestone was a public or private figure.

According to the Court:

Petitioner contends that because the Firestone divorce was characterized by
the Florida Supreme Court as a “cause celebre,” it must have been a public
controversy and respondent must be considered a public figure. But in so doing
petitioner seeks to equate “public controversy” with all controversies of interest
to the public. . . .

Dissolution of a marriage through judicial proceedings is not the sort of
“public controversy” referred to in Gertz, even though the marital difficulties
of extremely wealthy individuals may be of interest to some portion of the
reading public. Nor did respondent freely choose to publicize issues as to the
propriety of her married life. She was compelled to go to court by the State in
order to obtain legal release from the bonds of matrimony. We have said that in
such an instance “(r)esort to the judicial process . . . is no more voluntary in a
realistic sense than that of the defendant called upon to defend his interests in
court.” . . . She assumed no “special prominence in the resolution of public
questions.” Gertz, 418 U.S., at 351. We hold respondent was not a “public
figure” for the purpose of determining the constitutional protection afforded
petitioner’s report of the factual and legal basis for her divorce.

In Wolston v. Readers Digest Ass’n, Inc., 443 U.S. 157 (1979), the plaintiff
was summoned to appear before a grand jury in connection with an
investigation into his aunt and uncle’s spying for the Soviet Union in 1958. Due
to mental depression, the plaintiff failed to appear before the grand jury and
was held in contempt. In 1984, a book about Soviet agents stated that the
plaintiff had been indicted for being such an agent. The district court and court
of appeals held that the plaintiff was a limited-purpose public figure (regarding
Soviet espionage) — those who, under the language of Gerzz, “thrust
themselves to the forefront of particular public controversies in order to
influence the resolution of the issues involved.” The Supreme Court disagreed:

... [T]he undisputed facts do not justify the conclusion of the District Court
and Court of Appeals that petitioner “voluntarily thrust” or “injected” himself
into the forefront of the public controversy surrounding the investigation of
Soviet espionage in the United States. It would be more accurate to say that
petitioner was dragged unwillingly into the controversy. The Government
pursued him in its investigation. Petitioner did fail to respond to a grand jury
subpoena, and this failure, as well as his subsequent citation for contempt, did
attract media attention. But the mere fact that petitioner voluntarily chose not
to appear before the grand jury, knowing that his action might be attended by
publicity, is not decisive on the question of public-figure status. . . . It is clear
that petitioner played only a minor role in whatever public controversy there
may have been concerning the investigation of Soviet espionage. We decline to
hold that his mere citation for contempt rendered him a public figure for
purposes of comment on the investigation of Soviet espionage.

Petitioner’s failure to appear before the grand jury and citation for contempt
no doubt were “newsworthy,” but the simple fact that these events attracted
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media attention also is not conclusive of the public-figure issue. A private
individual is not automatically transformed into a public figure just by
becoming involved in or associated with a matter that attracts public attention.
.. . A libel defendant must show more than mere newsworthiness to justify
application of the demanding burden of New York Times. . . .

If being involved in newsworthy events is not the appropriate test for
whether a person is a public figure, then what are the dispositive factors?

Consider Atlanta Journal-Constitution v. Jewell, 555 S.E.2d 175 (Ga. Ct.
App. 2001). Richard Jewell, a security guard in Olympic Park during the 1996
Olympics in Atlanta, spotted a suspicious unattended package and helped to
evacuate the area. The package contained a bomb, and Jewell was initially
recognized as a hero for helping prevent the terrorist attack. The FBI, however,
believed that Jewell might have planted the bomb to make himself into a hero,
and the FBI’s suspicions of Jewell were leaked to the press. The Atlanta
Journal-Constitution published an article entitled “FBI Suspects ‘Hero’ Guard
May Have Planted Bomb.” The FBI investigation eventually cleared Jewell.
However, during the interim, Jewell’s life was turned upside down, and he
could not seek employment or even go out in public without being mobbed by
reporters. Jewell sued the Journal-Constitution for defamation. The trial court
held that Jewell was a “voluntary limited-purpose public figure.” Jewell
appealed, arguing that “he is not [such a public figure] because he did not
assume a role of special prominence in the controversy over the safety of
Olympic Park, he did not voluntarily thrust himself to the forefront of the
controversy of the safety of Olympic Park, and he did not intentionally seek to
influence the resolution or outcome of any public controversy surrounding the
safety of Olympic Park.” The court concluded that the trial court’s designation
of Jewell as a voluntary limited-purpose public figure was correct:

In Silvester v. American Broadcasting Cos., 839 F.2d 1491 (11th Cir. 1988), the
Eleventh Circuit adopted a three-prong test to determine whether a person is a
limited-purpose public figure. Under this test, the court must isolate the public
controversy, examine the plaintiff’s involvement in the controversy, and
determine whether the alleged defamation was germane to the plaintiff’s
participation in the controversy. Whether a person is a public figure, general or
limited, is a question of law for the court to resolve. . . .

While we can envision situations in which news coverage alone would be
insufficient to convert Jewell from private citizen to public figure, we agree
with the trial court that Jewell’s actions show that he voluntarily assumed a
position of influence in the controversy. Jewell granted ten interviews and one
photo shoot in the three days between the bombing and the reopening of the
park, mostly to prominent members of the national press. While no magical
number of media appearances is required to render a citizen a public figure,
Jewell’s participation in the public discussion of the bombing exceeds what has
been deemed sufficient to render other citizens public figures. . . .

Furthermore, the United States Supreme Court has held the actual malice
rule is applicable whenever “an individual voluntarily injects himself or is
drawn into a particular public controversy.” The evidence in this case, at the
very least, supports a finding that Jewell was initially drawn into the
controversy unwillingly and thereafter assumed a prominent position as to its
outcome. Jewell did not reject any role in the public controversy debate, was a
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prominent figure in the coverage of the controversy, and, whatever his reticence
regarding his media appearances, encountered them voluntarily. . . .

The third prong of the Silvester test requires the court to ascertain whether
the allegedly defamatory statements were germane to Jewell’s participation in
the controversy. Anything which might touch on the controversy is relevant.
Misstatements wholly unrelated to the controversy do not require a showing of
actual malice to be actionable. . . .

Certainly, the information reported regarding Jewell’s character was
germane to Jewell’s participation in the controversy over the Olympic Park’s
safety. A public figure’s talents, education, experience, and motives are relevant
to the public’s decision to listen to him. The articles and the challenged
statements within them dealt with Jewell’s status as a suspect in the bombing
and his law enforcement background. . . .

Whether he liked it or not, Jewell became a central figure in the specific
public controversy with respect to which he was allegedly defamed: the
controversy over park safety. . . .

2. Are Corporate CEOs Public Figures? Patricia Sanchez Abril argues that the

traditional way courts distinguish between public and private figures unfairly
deems many business leaders to be public figures:

Because contemporary business requires a public face, courts should give
businesspeople certain latitude in their public dealings before branding them as
public figures. Small-scale promotion, advertising campaigns, and lobbying and
networking efforts should be considered part of modern business reality. Even
some print and electronic media involvement is commonplace and should not
be an automatic marker of larger-scale notoriety.*

Although CEOs may be less well known than celebrities, they may have a
larger social impact because of the activities of their companies. Perhaps CEOs
should be more likely to be deemed public figures than celebrities because of
the power and influence they wield. What should entitle the press to have wider
latitude in speaking about people? Their fame? Their power? Another factor?

. Matters of Private Concern: The Dun & Bradstreet Case. Subsequent to

Gertz, a plurality of the Court examined whether the Gertz rule would apply
when, in contrast to the situation in Gertz, the alleged defamatory statements
did not involve a matter of public concern. In Dun & Bradstreet, Inc. v.
Greenmoss Builders, Inc., 472 U.S. 749 (1985), Dun & Bradstreet, a credit
reporting agency, provided an erroneous report about the financial condition of
Greenmoss Builders. Upon learning of the defamatory report, the president of
Greenmoss called Dun & Bradstreet and asked for a correction and a list of all
those to whom Dun & Bradstreet had sent the report. Dun & Bradstreet
corrected the report but did not inform Greenmoss of the list of recipients of the
report. Greenmoss sued for defamation, winning $50,000 in compensatory or
presumed damages and $300,000 in punitive damages. The Court held that this
did not involve a matter of public concern and that therefore the Gersz rule
should not apply:

85 Patricia Sdnchez Abril, The Evolution of Business Celebrity in American Law and Society,

48 Am. Bus. L.J. 177, 223 (2011).
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The First Amendment interest . . . is less important than the one weighed in
Gertz. We have long recognized that not all speech is of equal First Amendment
importance. It is speech on ““matters of public concern’” that is “at the heart of
the First Amendment’s protection.” . . .

In contrast, speech on matters of purely private concern is of less First
Amendment concern. As a number of state courts, including the court below,
have recognized, the role of the Constitution in regulating state libel law is far
more limited when the concerns that activated New York Times and Gertz are
absent. . . .

While such speech is not totally unprotected by the First Amendment, its
protections are less stringent. In Gertz, we found that the state interest in
awarding presumed and punitive damages was not “substantial” in view of their
effect on speech at the core of First Amendment concern. . . . In light of the
reduced constitutional value of speech involving no matters of public concern,
we hold that the state interest adequately supports awards of presumed and
punitive damages — even absent a showing of “actual malice.” . . .

2. FALSE LIGHT

(a) Introduction

PUBLICITY PLACING PERSON IN FALSE LIGHT
Restatement (Second) of Torts § 652E

One who gives publicity to a matter concerning another that places the other before
the public in a false light is subject to liability to the other for invasion of his
privacy, if

(a) the false light in which the other was placed would be highly offensive to
a reasonable person, and :

(b) the actor had knowledge of or acted in reckless disregard as to the falsity
of the publicized matter and the false light in which the other would be placed.

NOTES & QUESTIONS

1. False Light vs. Defamation. False light is similar in many respects to
defamation. Both torts protect against material false statements. However,
defamation requires some form of reputational injury (although, once shown,
one can collect for emotional distress). False light, on the other hand, can
compensate exclusively for emotional distress. According to the Restatement:
“It is enough that he is given unreasonable and highly objectionable publicity
that attributes to him characteristics, conduct or beliefs that are false, and so is
placed before the public in a false position. When this is the case and the matter
attributed to the plaintiff is not defamatory, the rule here stated affords a
different remedy, not available in an action for defamation.” Comment (b).
Since false light does not require reputational harm, a plaintiff can recover for
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false light that even improves her reputation.’® While defamation concerns
one’s status in the community, false light concerns one’s peace of mind. As
Bryan Lasswell explains, the “false light tort, to the extent distinct from the tort
of defamation . . . rests on an awareness that people who are made to seem
pathetic or ridiculous may be shunned, and not just people who are thought to
be dishonest or incompetent or immoral.”®’

Another difference between false light and defamation is that false light re-
quires a wider communication of the information. False light requires “pub-
licity,” which must be made to the public at large. Defamation requires “pub-
lication,” which means that the communication merely requires communication
to another person.

2. Damages for False Light and Defamation. In Braun v. Flynt, 726 F.2d 245
(5th Cir. 1984), Jeannie Braun worked at an amusement park and performed a
routine with “Ralph the Diving Pig.” The pig dove into the pool and was fed by
Braun from a milk bottle. One of Larry Flynt’s publications, Chic, a
pornographic magazine, obtained a photograph of Braun’s act. The picture
appeared in a section of the magazine called “Chic Thrills,” implying that
something kinky was going on. When Braun saw the photograph, she was
mortified. She could not return to work and suffered from depression. She sued
Flynt for defamation and false light. A jury awarded her actual and punitive
damages for both causes of action. Flynt appealed, arguing among other things
that liability was barred by the First Amendment. The court, applying the Gerzz
rule, concluded that Braun was not a public figure and that the First Amendment
did not bar her recovery. However, the court concluded that she could not
recover damages for both false light and defamation. Accordingly, the case was
remanded for a new trial on damages.

3. Critics of the False Light Tort. Diane Zimmerman argues: “Most injuries from
untruths will, and should, be handled as defamation actions; of those that cannot
be, many will either be too trivial to remedy or will not be actionable because
the ‘falsity’ complained of will be constitutionally-protected opinion or
ideas.”® A number of courts agree. Recall Lake v. Wal-Mart from  Chapter
1. There, the court recognized three of the four Warren and Brandeis privacy
torts, declining to recognize false light: “We are concerned that claims under
false light are similar to claims of defamation, and to the extent that false light
is more expansive than defamation, tension between this tort and the First
Amendment is increased.” See also Renwick v. News and Observer Publishing
Co., 312 S.E.2d 405 (N.C. 1984) (declining to recognize false light tort). Does
the false light tort serve a viable purpose?

8 See, e. g, Nathan E. Ray, Let There Be False Light: Resisting the Growing Trend Against an
Important Tort, 84 Minn. L. Rev. 713, 735 (2000).

% Bryan R. Lasswell, In Defense of False Light: Why False Light Must Remain a Viable Cause
of Action, 34 S. Tex. L. Rev. 149, 176 (1993).

¥ Diane Lechneer Zimmerman, False Light Invasion of Privacy: The Light That Failed, 64
N.Y.U. L. Rev. 364, 452 (1989). For a defense of the false light tort, see Ray, Let There Be False
Light, supra; Lasswell, In Defense of False Light, supra; Gary T. Schwartz, Explaining and Justifying
a Limited Tort of False Light Invasion of Privacy, 41 Case W. Res. L. Rev. 885 (1991).
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4. Forms of False Light. An illustration of the type of misleading statement that
can give rise to a false light action is when a mostly true story is somewhat
embellished. See Varnish v. Best Medium Publishing Co., 405 F.2d 608 (2d Cir.
1968) (viable false light action for false facts about the relationship between
husband and wife who killed herself and their three children). Another example
of a false light claim is when one’s photograph is used out of context. See, e. g,
Thpmpson v. Close-up, Inc., 98 N.Y.S.2d 300 ( 1950) (article on drug dealing
using the plaintiff’s photo); Holmes v. Curtis Publishing Co., 303 F. Supp. 522
(D.S.C. 1969) (use of plaintiff’s photo with caption that plaintiff was a high-
stakes gambler); Morrell v. Forbes, Inc., 603 F. Supp. 1305 (D. Mass. 1985)
(photo used in connection with article about organized crime). In Wood v.
Hustler Magazine, 736 F.2d 1084 (5th Cir. 1984), a photograph of LaJuan
Wood was stolen by another person, who sent it into Hustler, a pornographic
magazine, along with a forged consent form. Hustler sent a mailgram to the
address given on the forged consent form asking the sender to call Hustler. The
sender did, and again lied that there was consent. Hustler published LaJuan’s
photo in its magazine stating: “LaJuan Wood is a 22-year old housewife and
mother from Bryan, Texas, whose hobby is collecting arrowheads. Her fantasy
is ‘to be screwed by two bikers.”” LaJuan sued Hustler, and the court held that
Hustler could be liable for false light because of the “publication of the false
and highly offensive fantasy.” The court reasoned that the magazine was
negligent in making sure that the consent form was valid.

Sz vaious Fictions. Suppose a story is deliberately designed to be fictional and
1s 80 preposterous that a reasonable person could not possibly believe it to be
true. Would there be a viable claim for false light? The answer is no, although
it must be clear that the story is pure fiction. In People’s Bank and Trust Co. v.
Globe International Publishing, Inc., 978 F.2d 1065 (8th Cir. 1992), a tabloid
ran a story about a 97-year-old woman who became pregnant. The story used
the name of a real person, who sued. The tabloid contended that no reader could
reasonably believe that the story was true. The court rejected the contention
because the publisher of the tabloid “holds out the publication as factual and
true,” and it “mingles factual, fictional, and hybrid stories without overtly
identifying one from the other.”

(b) First Amendment Limitations

TIME, INC. V. HILL
385 U.S. 374 (1967)

[In 1952, the Hill family was held prisoner in their home for 19 hours by three
escaped gonvicts. The family escaped unharmed and were treated courteously by
the convicts. The convicts were later killed by police during their apprehension.
The story made the front page news. The Hill family tried hard to remain out of
the spotlight. Nevertheless, the Hill family’s experience was written about in a
novel by Joseph Hayes called The Desperate Hours. In contrast to the actual

events, the book depicted the convicts beating the father and son and making a
verbal sexual insult to the daughter. A Broadway play and a movie were made
based on the book. In 1955, Life magazine published an article entitled “True
Crime Inspires Tense Play.” The article stated that “Americans all over the country
read about the desperate ordeal of the James Hill family” and “read about it in
Joseph Hayes’s novel, The Desperate Hours, inspired by the family’s experience.”
The article then stated: “Now they can see the story re-enacted in-Hayes’s
Broadway play based on the book.” Pictures accompanying the article displayed
scenes from the play depicting the son being beaten and the daughter biting the
hand of a convict. The Life magazine photographs were taken in the Hills’ former
home, where they had been held hostage. The Hills sued under  §§ 50-51 of the
New York Civil Rights Law, contending that the Life article gave the false
impression that the play accurately depicted the Hills’ experience. A jury awarded
the Hills $50,000 compensatory and $25,000 punitive damages.]

BRENNAN, J. . .. The question in this case is whether appellant, publisher of
Life Magazine, was denied constitutional protections of speech and press by the
application by the New York courts of §§ 50-51 of the New York Civil Rights Law
to award appellee damages on allegations that Life falsely reported that a new play
portrayed an experience suffered by appellee and his family.

... In New York Times Co. v. Sullivan, we held that the Constitution delimits
a State’s power to award damages for libel in actions brought by public officials
against critics of their official conduct. Factual error, content defamatory of official
reputation, or both, are insufficient for an award of damages for false statements
unless actual malice — knowledge that the statements are false or in reckless
disregard of the truth — is alleged and proved. . . .

... We hold that the constitutional protections for speech and press preclude
the application of the New York statute to redress false reports of matters of public
interest in the absence of proof that the defendant published the report with
knowledge of its falsity or in reckless disregard of the truth.

The guarantees for speech and press are not the preserve of political expression
or comment upon public affairs, essential as those are to healthy government. One
need only pick up any newspaper or magazine to comprehend the vast range of
published matter which exposes persons to public view, both private citizens and
public officials. Exposure of the self to others in varying degrees is a concomitant
of life in a civilized community. The risk of this exposure is an essential incident
of life in a society which places a primary value on freedom of speech and of press.
“Freedom of discussion, if it would fulfill its historic function in this nation, must
embrace all issues about which information is needed or appropriate to enable the
members of society to cope with the exigencies of their period.” . . . We have no
doubt that the subject of the Life article, the opening of a new play linked to an
actual incident, is a matter of public interest. “The line between the informing and
the entertaining is too elusive for the protection of . . . (freedom of the press).”
Erroneous statement is no less inevitable in such a case than in the case of comment
upon public affairs, and in both, if innocent or merely negligent, . . . it must be
protected if the freedoms of expression are to have the ‘breathing space’ that they

‘need . . . to survive’ . ...” New York Times Co. v. Sullivan. . . . We create a grave
risk of serious impairment of the indispensable service of a free press in a free
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society if we saddle the press with the impossible burden of verifying to a certainty
the facts associated in news articles with a person’s name, picture or portrait,
particularly as related to nondefamatory matter. Even negligence would be a most
elusive standard, especially when the content of the speech itself affords no
warning of prospective harm to another through falsity. A negligence test would
place on the press the intolerable burden of guessing how a jury might assess the
reasonableness of steps taken by it to verify the accuracy of every reference to a
name, picture or portrait.

In this context, sanctions against either innocent or negligent misstatement
would present a grave hazard of discouraging the press from exercising the
constitutional guarantees. Those guarantees are not for the benefit of the press so
much as for the benefit of all of us. A broadly defined freedom of the press assures
the maintenance of our political system and an open society. Fear of large verdicts
in damage suits for innocent or merely negligent misstatement, even fear of the
expense involved in their defense, must inevitably cause publishers to “steer . . .
wider of the unlawful zone,” New York Times Co. v. Sullivan, and thus “create the
danger that the legitimate utterance will be penalized.”

But the constitutional guarantees can tolerate sanctions against calculated
falsehood without significant impairment of their essential function. We held in
New York Times that calculated falsehood enjoyed no immunity in the case of
alleged defamation of a public official concerning his official conduct. Similarly,
calculated falsehood should enjoy no immunity in the situation here presented us.

Turning to the facts of the present case, the proofs reasonably would support
either a jury finding of innocent or merely negligent misstatement by Life, or a
finding that Life portrayed the play as a reenactment of the Hill family’s experience
reckless of the truth or with actual knowledge that the portrayal was false. . . . [The
jury instructions were thus defective because they did not instruct the jury that
liability could only be found against Life if Life acted in reckless disregard for the
truth or with actual knowledge that the play was false.]

The judgment of the Court of Appeals is set aside and the case is remanded for
further proceedings not inconsistent with this opinion. . . .

FORTAS. J. JOINED BY WARREN, C.J. AND CLARK, J. DISSENTING. The Court's
holding here is exceedingly narrow. It declines to hold that the New York “Right
of Privacy” statute is unconstitutional. agree. The Court concludes, however, that
the instructions to the jury in this case were fatally defective because they failed to
advise the jury that a verdict for the plaintiffs could be predicated only on a finding
of knowing or reckless falsity in the publication of the Life article. . . .

I fully agree with the views of my Brethren who have stressed the need for a
generous construction of the First Amendment. I, too, believe that freedom of the
press, of speech, assembly, and religion, and the freedom to petition are of the
essence of our liberty, and fundamental to our values. . . . There are great and
important values in our society, none of which is greater than those reflected in the
First Amendment, but which are also fundamental and entitled to this Court's
careful respect and protection. Among these is the right to privacy, which has been
eloquently extolled by scholars and members of this Court. . . _
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Privacy, then, is a basic right. The St'ates may, by appropriate Iegﬁslq’?on arig
within proper bounds, enact laws to vindicate ‘Fhat rlght. 1 haye n(; 6(3151 :r\:;:gere
say, for example, that, where political personah_‘ues or issues are invo Velf o cre
the event as to which the alleged invasion of privacy occurred is, in itself, a‘?llad t
of current public interest, First Amendment values are supreme, andka? enti c?o :
at least the types of protection that this Court extended in New Yor1 x lnziesf .thé
Sullivan. But I certainly concur with the Court that the greatest 50 icitude qrd
First Amendment does not compel us to degy to a S‘[atej the rlght to provi .gla
remedy for reckless falsity in writing and pubh;hmg an article which 1rrespo;1;ée 3{
and injuriously invades the privacy of a quiet family for no purpose P
dramatic interest and commercial appeal.

NOTES & QUESTIONS

1. An Inside Look at Time, Inc. v. Hill. In Newswmfthy, a Va.luable history qf
Time v. Hill, Samantha Barbas provides insights into the 1mpa<‘jt of m§d1a
attention on the Hills as well as the Supreme Courf’s pat‘l‘l to its o;fnnoﬂ.
Regarding the incident itself, Babas cc?r}msely sums it up: “The lfariu y wg:
trapped for nineteen hours by three fugitives who treated them polite %/, H}lla
gracious chitchat with them, took their clothes and car, and left them

3589

un}?l??fripact of the media attention that foll.owed was different.' i%shBlz:irbas
writes regarding the effect of the Life magazine art.wIe on the Hill chi t.ren(i
“The sudden reappearance of the hostage 1n01Qent in th;lr lives trgu,r’n? 1zhe_
them by forcing them to relive it, remember it, and th}nk about it. 1n 1(s1
professional life, James Hill, the father., “becamg an ObJ'CCt. of spec(tiacle ag
curiosity.” As for Elizabeth, the publicity foll.owmg thc_: mmdpnt ha “a reatyi
caused her to become depressed, but after the Ll.t"e.magazme article, her “menta
state plummeted.” Elizabeth Hill committed sulc1d§ in Aqgust 1.91703. e Barl

Originally, the Court voted 6-3 in favor of'the Hills, with Chief Jus ice .ti-i 1
Warren assigning the majority opinion to Justice Abe Fortas. But after an initia
and then a revised draft of Fortas opinion were circulated among the Jus(tlxcles(i
Justice Hugo Black was able to have a rehearing of'the argum'ents schedule
for the next term. Before the Court heard the case aga.m,'Black circulated a pro-
press memorandum. He was able to convince; a mgjorlty of the Court ‘t‘o Jlom
him in finding for Time. In Barbas’ analysis, this case represente;i a lost
opportunity.” In her view, “Despite being handed an 1d§al ’set of acts—fallﬁ
innocent, All-American family victimized by one of thg nation’s most power :
media empires-——the Court missed a ch}ellnge to seriously contemplate the

i ights of privacy citizens against the press.” ‘

2. ]Ii;izjl:yar;gthe Stz)remz Court. Before the Supreme C.ourt,. the HIHS' We{e
represented by Richard Nixon, the future President, Fhen in pr1yate prac'ucel. n
a memoir, Leonard Garment, a long-time Nixon advisor 'ancjl his co-counsel on
Time v. Hill, writes: “Nixon’s main effort [as the Hills’ attorney] was to

8 Gamantha Barbas, Newsworthy: The Supreme Court Battle Over Privacy and Press F reedom
2 (2017).
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demonstrate that the m i
X agazine had consciously prese i i
3s a ‘re-enacted’ account of the Hill incident 3]910) Thi??d t'he. fictionalized play “broadcasting a film depicting unnamed couples engaging in romantic conduct on
a deliberate falsification,” a gimmick “to j.usti fy th epiction was, however, a public street . . . in a news report about romance cannot be said to be unusual
home as a “True Crime’ site for the magazine’s revi ¢ use of the former Hill conduct transcending the norms tolerated by a decent society.”
also observes that Nixon, in his first argument i lew of the play.” Garment In a similar fashion to the privacy torts, the tort of infliction of emotional
n any appellate court, “sounded distress is subject to First Amendment restrictions. Consider the following case:

s g 2 g g

3. The Time Line of Leading

' Constituti ]
docided e et stitutional Law Cases. Time, Inc. v. Hill was

_ Times v. Sullivan but before

' : . Gertz. D i

e}l}c;t;](;n; .1nV(‘)71V1ng private figures also have to prove actual :nzalice? ut;?(lisei nght

! ;?tezésﬁlzl(l)?;tgsha;}eles pClggn never explicitly applied the Gerzz rule toe ::

case, 1t in cases involvin i

pi . g private figu

mz:;tz apphes to false light or whether ajl false light clain%s rrilsuaslf zot")V}flemer

o ?Siglggent New York .T imes standard. See, e.g., Braun v. Flynt 8}7;6};3 :

N 61:91%%;1) flapplymg Gertz); Dietz v. Wometco West Mc;z)igc’m TV, 40’(71

Demorar 500 ;; 2dA§1218 (;?1571)9 7(3;))}21yin1g . Gertz), Dodrill v. Arkc;nsas

W. ) applying New York Tji ; }

;efvr;enz g.ounly Greyi‘zound Park, Inc., 624 So. 2d 178 (Ala ll gq;;))’(SChif ing

ork Times). Consider Restatement (Second) of Torts § 652E comlrif)er};‘zl(lig

If 7 - .
{ Time v. Hill is modified along the lines of Gersz v. Robert Welch, then the

reckless-disregard rule would a i
_ d apparently apply if the plaintiff i i i
or public figure and the negligence rule will apply topotherlplzllir?tgflsb Hi offcial

3. INFLICTION OF EMOTIONAL DISTRESS

] 1 ] 1. . F 1 1 - .
f . f . 1. E.

One who b
one v e(;n o}t/i gzﬁeg;:tr?scsl (t)(l)lt;age;;)lus gondltl)gt intentionally or recklessly causes
" ‘ _ nother is subject to liability fi i
1stress, and if bodily harm to the other results from it, for ts};c}(l)rb;glcl};/ E;nn(ﬁlonal
The tort has some sieni i ’ |
o ! € significant limitati
1nfr1ngements. First, it requires 4 outra
coqdu_ct significantly outside the bo
pl?.lntlff to leap over. Second, it re

a remedy for privac

extreme and .outrageous conduct,” which i)s]
unfis ot;proprlety. This is quite a high bar for a
quires “severe emotional distress,” and many

ol , in DeGregario v. CBS, 473 N.
(N up. Ct. 1984), a news segment called “Couples in New YI(jrlz’(’szc?u?iii

5 £y . ac was

-_— OO

90
Leonard Garment, C :
Watergans o Be (1§97).czzy Rhythm: From Brooklyn and Jazz to Nixon’s White House

HUSTLER MAGAZINE V. FALWELL
485 U.S. 46 (1988)

[A 1983 issue of Hustler magazine featured a parody using nationally known
minister Jerry Falwell’s name and photo. The parody, entitled “Jerry Falwell Talks
About His First Time,” was patterned after a series of ads for a brand of liquor
which interviewed celebrities about their “first times” trying the liquor (but playing
on the sexual double meaning). In a similar layout, Hustler’s parody interview with
Falwell had him drunk and engaging in incest with his mother. In small print, the
parody contained the disclaimer, “ad parody — not to be taken seriously.” Falwell
sued for, among other things, intentional infliction of emotional distress. This issue
made it to the U.S. Supreme Court, where the Court confronted the task of defining
whether the First Amendment limitations that applied to defamation and false light
should also be applied to intentional infliction of emotional distress.]

REHNQUIST, C.J. ... “Freedoms of expression require ‘breathing space.”” This
breathing space is provided by a constitutional rule that allows public figures to
recover for libel or defamation only when they can prove both that the statement
was false and that the statement was made with the requisite level of culpability.

Respondent argues, however, that a different standard should apply in this case
because here the State seeks to prevent not reputational damage, but the severe
emotional distress suffered by the person who is the subject of an offensive
publication. Cf. Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562
(ruling that the “actual malice” standard does not apply to the tort of appropriation
of a right of publicity). In respondent’s view, and in the view of the Court of
Appeals, so long as the utterance was intended to inflict emotional distress, was
outrageous, and did in fact inflict serious emotional distress, it is of no
constitutional import whether the statement was a fact or an opinion, or whether it
was true or false. It is the intent to cause injury that is the gravamen of the tort, and
the State’s interest in preventing emotional harm simply outweighs whatever
interest a speaker may have in speech of this type.

Generally speaking the law does not regard the intent to inflict emotional
distress as one which should receive much solicitude, and it is quite understandable
that most if not all jurisdictions have chosen to make it civilly culpable where the
conduct in question is sufficiently “outrageous.” But in the world of debate about
public affairs, many things done with motives that are less than admirable are
protected by the First Amendment. . . .

Thus while such a bad motive may be deemed controlling for purposes of tort
liability in other areas of the law, we think the First Amendment prohibits such a

result in the area of public debate about public figures.
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Were we to hold otherwise, there can be little doubt that political cartoonists
and satirists would be subjected to damages awards without any showing that their
work falsely defamed its subject. Webster’s defines a caricature as “the
deliberately distorted picturing or imitating of a person, literary style, etc. by
exaggerating features or mannerisms for satirical effect.” Webster’s New
Unabridged Twentieth Century Dictionary of the English Language 275 (2d ed.
1979). The appeal of the political cartoon or caricature is often based on
exploitation of unfortunate physical traits or politically embarrassing events — an
exploitation often calculated to injure the feelings of the subject of the portrayal.
The art of the cartoonist is often not reasoned or evenhanded, but slashing and one-
sided. . ..

Several famous examples of this type of intentionally injurious speech were
drawn by Thomas Nast, probably the greatest American cartoonist to date, who
was associated for many years during the post-Civil War era with Harper’s
Weekly. In the pages of that publication Nast conducted a graphic vendetta against
William M. “Boss” Tweed and his corrupt associates in New York City’s “Tweed
Ring.” . ..

Despite their sometimes caustic nature, from the early cartoon portraying
George Washington as an ass down to the present day, graphic depictions and
satirical cartoons have played a prominent role in public and political debate.
Nast’s castigation of the Tweed Ring, Walt McDougall’s characterization of
Presidential candidate James G. Blaine’s banquet with the millionaires at
Delmonico’s as “The Royal Feast of Belshazzar,” and numerous other efforts have
undoubtedly had an effect on the course and outcome of contemporaneous debate.
Lincoln’s tall, gangling posture, Teddy Roosevelt’s glasses and teeth, and Franklin
D. Roosevelt’s jutting jaw and cigarette holder have been memorialized by
political cartoons with an effect that could not have been obtained by the
photographer or the portrait artist. From the viewpoint of history it is clear that our
political discourse would have been considerably poorer without them.
Respondent contends, however, that the caricature in question here was so
“outrageous™ as to distinguish it from more traditional political cartoons. There is
no doubt that the caricature of respondent and his mother published in Hustler is
at best a distant cousin of the political cartoons described above, and a rather poor
relation at that. If it were possible by laying down a principled standard to separate
the one from the other, public discourse would probably suffer little or no harm.
But we doubt that there is any such standard, and we are quite sure that the
pejorative description “outrageous” does not supply one. “Outrageousness” in the
area of political and social discourse has an inherent subjectiveness about it which
would allow a jury to impose liability on the basis of the jurors’ tastes or views, or
perhaps on the basis of their dislike of a particular expression. An
“outrageousness” standard thus runs afoul of our longstanding refusal to allow
damages to be awarded because the speech in question may have an adverse
emotional impact on the audience. . . .

We conclude that public figures and public officials may not recover for the
tort of intentional infliction of emotional distress by reason of publications such as
the one here at issue without showing in addition that the publication contains a
false statement of fact which was made with “actual malice,” i.e., with knowledge
that the statement was false or with reckless disregard as to whether or not it was

true. This is not merely a “blind application” of the New Yorlf T imeg standard, see
Time, Inc. v. Hill, 385 U.S. 374 (1967), it reflects our considered judgment that
such a standard is necessary to give adequate “breathing space” to the freedoms

rotected by the First Amendment. . § _
’ Here it is clear that respondent Falwell is a “public figure” for purposes of First

Amendment law. The jury found against respondent on his libel claim when it
decided that the Hustler ad parody could not “reasonably be .undergtood as
describing actual facts about [respondent] or a%ctuzzl events in whlchh[heg
participated.” The Court of Appeals interpretec_i the jury’s ﬁndlqg to be that the a

parody “was not reasonably believable,” and in acc_ordapce with our customdwg
accept this finding. Respondent is thus relegated to hls clalm for dame}‘ges awarded
by the jury for the intentional infliction of emojuonal distress by outrageous

conduct. But for reasons heretofore stated this claim cannot, consistently with the
First Amendment, form a basis for the award of damages Whg:n the conduct in
question is the publication of a caricature such as the ad parody involved here. . ..

NOTES & QUESTIONS

1. Private Figures and the Intentional Infliction of Ejmotion'al D.istresL'v Tort.
The Hustler Court focused on public figures and public officials, imposing the
New York Times standard requiring proof of actual malice. What should j[he
standard be for private figures? The standard in Ge{ftz? Ugder the First
Amendment, should the intentional infliction of emotional distress tort be
treated the same as the defamation torts? Or differently? o

2. Is the Intentional Infliction of Emotional Distress Tort Too Subjective? The
Court states:

“QOutrageousness” in the area of political and sociql discou.rse.h.as an inherel}t
subjectiveness about it which would allow a jury to impose 11ab111.ty on t_he basis
of the jurors’ tastes or views, or perhaps on the basis of their dislike of a

particular expression.

If this is true, does this make the intentional infliction of emotional distress
tort too easy a way for juries to penalize speech they find distasteful?

SNYDER V. PHELPS
131 S. Ct. 1207 (2011)

ROBERTS, C.J. A jury held members of the Westboro Baptist Church hgble for
millions of dollars in damages for picketing near a soldier’s funeral service. The
picket signs reflected the church’s view that the United States is oyerly tolerant qf
sin and that God kills American soldiers as punishment. The question p_res?pted is
whether the First Amendment shields the church members from tort liability for
i ech in this case. '
thelrFSrI;Z Phelps founded the Westboro Baptist Church in queka, Kansag, in 1955.
The church’s congregation believes that God hates and punlshe§ _the United States
for its tolerance of homosexuality, particularly in America’s military. The church
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frequently communicates its views by picketing, often at military funerals. In the
more than 20 years that the members of Westboro Baptist have publicized their
message, they have picketed nearly 600 funerals.

Marine Lance Corporal Matthew Snyder was killed in Iraq in the line of duty.
Lance Corporal Snyder’s father selected the Catholic church in the Snyders’
hometown of Westminster, Maryland, as the site for his son’s funeral. Local
newspapers provided notice of the time and location of the service.

Phelps became aware of Matthew Snyder’s funeral and decided to travel to
Maryland with six other Westboro Baptist parishioners (two of his daughters and
four of his grandchildren) to picket. On the day of the memorial service, the
Westboro congregation members picketed on public land adjacent to public streets
near the Maryland State House, the United States Naval Academy, and Matthew
Snyder’s funeral. The Westboro picketers carried signs that were largely the same
at all three locations. They stated, for instance: “God Hates the USA/Thank God
for 9/11,” “America is Doomed,” “Don’t Pray for the USA,” “Thank God for
IEDs,” “Thank God for Dead Soldiers,” “Pope in Hell,” “Priests Rape Boys,” “God
Hates Fags,” “You’re Going to Hell,” and “God Hates You.”

The church had notified the authorities in advance of its intent to picket at the
time of the funeral, and the picketers complied with police instructions in staging
their demonstration. The picketing took place within a 10- by 25-foot plot of public
land adjacent to a public street, behind a temporary fence. That plot was
approximately 1,000 feet from the church where the funeral was held. Several
buildings separated the picket site from the church. The Westboro picketers
displayed their signs for about 30 minutes before the funeral began and sang hymns
and recited Bible verses. None of the picketers entered church property or went to
the cemetery. They did not yell or use profanity, and there was no violence
associated with the picketing.

The funeral procession passed within 200 to 300 feet of the picket site.
Although Snyder testified that he could see the tops of the picket signs as he drove
to the funeral, he did not see what was written on the signs until later that night,
while watching a news broadcast covering the event.”!

Snyder filed suit against Phelps, Phelps’s daughters, and the Westboro Baptist
Church (collectively Westboro or the church) in the United States District Court
for the District of Maryland under that court’s diversity jurisdiction. Snyder
alleged five state tort law claims: defamation, publicity given to private life,
intentional infliction of emotional distress, intrusion upon seclusion, and civil
conspiracy. Westboro moved for summary judgment contending, in part, that the
church’s speech was insulated from liability by the First Amendment.

The District Court awarded Westboro summary judgment on Snyder’s claims
for defamation and publicity given to private life, concluding that Snyder could
not prove the necessary elements of those torts. A trial was held on the remaining
claims. . ..

1 A few weeks after the funeral, one of the picketers posted a message on Westboro’s Web site
discussing the picketing and containing religiously oriented denunciations of the Snyders,
interspersed among lengthy Bible quotations. Snyder discovered the posting, referred to by the parties
as the “epic,” during an Internet search for his son’s name. The epic is not properly before us and
does not factor in our analysis. Although the epic was submitted to the jury and discussed in the
courts below, Snyder never mentioned it in his petition for certiorari. . . .
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A jury found for Snyder on the intentional infliction of emotional distress,
intrusion upon seclusion, and civil conspiracy claims, and held Westboro liable for
$2.9 million in compensatory damages and $8 million in punitive damages.
Westboro filed several post-trial motions, including a motion contending that the
jury verdict was grossly excessive and a motion seeking judgment as a matter of
law on all claims on First Amendment grounds. The District Court remitted the
punitive damages award to $2.1 million, but left the jury verdict otherwise intact.

To succeed on a claim for intentional infliction of emotional distress in
Maryland, a plaintiff must demonstrate that the defendant intentionally or
recklessly engaged in extreme and outrageous conduct that caused the plaintiff to
suffer severe emotional distress. . . .

Whether the First Amendment prohibits holding Westboro liable for its speech
in this case turns largely on whether that speech is of public or private concern, as
determined by all the circumstances of the case. “[S]peech on ‘matters of public
concern’ . . . is ‘at the heart of the First Amendment’s protection.”” . . . .

“ ‘[N]ot all speech is of equal First Amendment importance,” ” however, and
where matters of purely private significance are at issue, First Amendment
protections are often less rigorous. That is because restricting speech on purely
private matters does not implicate the same constitutional concerns as limiting
speech on matters of public interest: “[T]here is no threat to the free and robust
debate of public issues; there is no potential interference with a meaningful
dialogue of ideas”; and the “threat of liability” does not pose the risk of “a reaction
of self-censorship” on matters of public import. Dun & Bradstreet. . . .

Speech deals with matters of public concern when it can “be fairly considered
as relating to any matter of political, social, or other concern to the community,”
or when it “is a subject of legitimate news interest; that is, a subject of general
interest and of value and concern to the public.” The arguably “inappropriate or
controversial character of a statement is irrelevant to the question whether it deals
with a matter of public concern.”

Our opinion in Dun & Bradstreet, on the other hand, provides an example of
speech of only private concern. In that case we held, as a general matter, that
information about a particular individual’s credit report “concerns no public issue.”
The content of the report, we explained, “was speech solely in the individual
interest of the speaker and its specific business audience.” . . .

The “content” of Westboro’s signs plainly relates to broad issues of interest to
society at large, rather than matters of “purely private concern.” . . . While these
messages may fall short of refined social or political commentary, the issues they
highlight — the political and moral conduct of the United States and its citizens,
the fate of our Nation, homosexuality in the military, and scandals involving the
Catholic clergy — are matters of public import. The signs certainly convey
Westboro’s position on those issues, in a manner designed, unlike the private
speech in Dun & Bradstreet, to reach as broad a public audience as possible. And
even if a few of the signs — such as “You’re Going to Hell” and “God Hates You”
— were viewed as containing messages related to Matthew Snyder or the Snyders
specifically, that would not change the fact that the overall thrust and dominant
theme of Westboro’s demonstration spoke to broader public issues. . . .

=¥ 7 IIEE——
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Given that Westboro’s speech was at a public place on a matter of public
concern, that speech is entitled to “special protection” under the First Amendment.
Such speech cannot be restricted simply because it is upsetting or arouses
contempt. . . .

The jury here was instructed that it could hold Westboro liable for intentional
infliction of emotional distress based on a finding that Westboro’s picketing was
“outrageous.” “Outrageousness,” however, is a highly malleable standard with “an
inherent subjectiveness about it which would allow Jury to impose liability on
the basis of the jurors’ tastes or views, or perhaps on the basis of their dislike of a
particular expression.” . . .

For all these reasons, the jury verdict imposing tort liability on Westboro for
intentional infliction of emotional distress must be set aside. . . .

The jury also found Westboro liable for the state law torts of intrusion upon
seclusion and civil conspiracy. . . .

Snyder argues that even assuming Westboro’s speech is entitled to First
Amendment protection generally, the church is not immunized from liability for
intrusion upon seclusion because Snyder was a member of a captive audience at
his son’s funeral. We do not agree. In most circumstances, “the Constitution does
not permit the government to decide which types of otherwise protected speech are
sufficiently offensive to require protection for the unwilling listener or viewer.
Rather, . . . the burden normally falls upon the viewer to avoid further
bombardment of [his] sensibilities simply by averting [his] eyes.” . . .

As a general matter, we have applied the captive audience doctrine only
sparingly to protect unwilling listeners from protected speech. . . .

Here, Westboro stayed well away from the memorial service. Snyder could see
no more than the tops of the signs when driving to the funeral. And there is no
indication that the picketing in any way interfered with the funeral service itself.
We decline to expand the captive audience doctrine to the circumstances presented
here. . ..

ALITO, J. dissenting. . .. Respondents and other members of their church have
strong opinions on certain moral, religious, and political issues, and the First
Amendment ensures that they have almost limitless opportunities to express their
views. They may write and distribute books, articles, and other texts; they may
create and disseminate video and audio recordings; they may circulate petitions;
they may speak to individuals and groups in public forums and in any private venue
that wishes to accommodate them; they may picket peacefully in countless
locations; they may appear on television and speak on the radio; they may post
messages on the Internet and send out e-mails. And they may express their views
in terms that are “uninhibited,” “vehement,” and “caustic.”

It does not follow, however, that they may intentionally inflict severe
emotional injury on private persons at a time of intense emotional sensitivity by
launching vicious verbal attacks that make no contribution to public debate. To
protect against such injury, “most if not all jurisdictions” permit recovery in tort
for the intentional infliction of emotional distress (or ITED).

This is a very narrow tort with requirements that “are rigorous, and difficult to
satisfy.” . ..

In this case, respondents brutally attacked Matthew Snyder, and this attack,
which was almost certain to inflict injury, was central to respondents’ well-
practiced strategy for attracting public attention. . . . . .

After the funeral, the Westboro picketers reaffirmed the meaning of their
protest. They posted an online account entitled “The Burden of Marine Lance? Cpl.
Matthew A. Snyder. The Visit of Westboro Baptist Church to Help the_Iphabltants
of Maryland Connect the Dots!” Belying any suggestiop that they had simply made
general comments about homosexuality, the Cath(_)hc _Church, and the United
States military, the “epic” addressed the Snyder family directly:

“God blessed you, Mr. and Mrs. Snyder, with a resource and his name was
Matthew. He was an arrow in your quiver! In thanks to God for the comfort the
child could bring you, you had a DUTY to prepare that child to serve the LORD
his GOD — PERIOD! You did JUST THE OPPOSITE — you raised him for the

devil. . .. .
“Albert and Julie RIPPED that body apart and taught Matthew to defy his

Creator, to divorce, and to commit adultery. They taught him how to support the
largest pedophile machine in the history of the entire yvorld, the Roman Catholic
monstrosity. Every dime they gave the Roman Catholic monster they condemned
their own souls. They also, in supporting satanic Catholicism, taught Matthew to

be an idolater. . . .”

While commentary on the Catholic Church or the United S‘Fates military
constitutes speech on matters of public concern, speech regarding Matthew

er’s purely private conduct does not. . . . .
SrlyEll“he (I;ourtycIZ)ncIudes that respondents’ speech was protected by the First
Amendment for essentially three reasons, but none is sound.

First — and most important — the Court finds that “the. oyerall thrust and
dominant theme of [their] demonstration spoke to” broad public issues. As I have
attempted to show, this portrayal is quite inaccurate; yespondents attgck on
Matthew was of central importance. But in any event, I fail to see why actlonabl_e
speech should be immunized simply because it is interspersed with speech that is
protected. The First Amendment allows recovery for defamatory statements that
are interspersed with nondefamatory statements on matters of public concern, apd
there is no good reason why respondents’ attack on Matthew Snyder and his family
should be treated differently.

Second, the Court suggests that respondents’ persopal attack on Matthew
Snyder is entitled to First Amendment protection b'ec.aus.e it was not motivated by
a private grudge, but I see no basis for the strange d1st1nqt19n that .the Court,flppea'rs
to draw. Respondents’ motivation — “to increase publicity for its views, —.dld
not transform their statements attacking the character of a private figure into
statements that made a contribution to debate on matters of public concern. . . .

Third, the Court finds it significant that respondents’ protest occu.rrefl'on a
public street, but this fact alone should not be enough to preclude IIED liability.

NOTES & QUESTIONS

1. Intrusion upon Seclusion. On what basis could the jury have found.that the
defendants were liable for intrusion upon sectusion? Should the claim have
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been dismissed before it even reached the jury?

2. Is Actual Malice the Appropriate Standard? Consider J effrey Shulman:

There is no justification for applying the actual malice standard to emotional
distress claims outside the public arena (and little enough inside). The literal
application of the actual malice standard offers no protection to the plaintiff
claiming emotional injury from rhetorically hyperbolic speech. The victim of
a libel can show that the statement was false. The victim of rhetorical hyperbole
can prove or disprove nothing that will bring judicial redress. This may be the
cost of doing business in the public arena, but why should the private plaintiff
be left defenseless against emotionally injurious speech that serves no valid
communicative purpose?’?

If the actual malice standard is not appropriate for public figures or matters
of public concern, what should the standard be? Consider Shulman’s view:

The Hustler Court was concerned that ‘[o]utrageousness’ in the area of
political and social discourse has an inherent subjectiveness about it which
would allow a jury to impose liability on the basis of the jurors’ tastes or views,
or perhaps on the basis of their dislike of a particular expression.” Perhaps so,
but in the funeral of a private individual we might find “a principled standard”
by which to circumscribe emotional distress claims within a safe constitutional
perimeter. Where discourse is not, in fact, of public concern, where it is targeted
to a private audience unwilling to receive it but unable to avoid it, where its
purpose is to injure, then its restriction is little threat to free speech values;
where public concern is a mask for mere personal abuse, private individuals
should have full legal recourse to secure their right to be let alone.

Was Westboro Baptist Church’s speech directed at specific people? Set aside
the online speech, quoted in Justice Alito’s dissent, as the Court did not
consider it in its analysis. The picketers used the occasion of the funeral to draw
attention to their message, but was Snyder at the center of their message? Was
their speech of public concern? Was it “targeted to a private audience unwilling
to receive it but unable to avoid it”?

Should the First Amendment condone using a private person as fodder for
one’s speech when that message could have readily been made without any
connection to the private person?

2 Jeffrey Shulman, Free Speech at What Cost? Snyder v. Phelps and Speech-Based Tort

Liability, 2010 Cardozo L. Rev. De Novo 312, 315.
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D. APPROPRIATION OF NAME OR LIKENESS
1. INTRODUCTION

APPROPRIATION OF NAME OR LIKENESS
Restatement (Second) of Torts § 652C

One who appropriates to his own use or benefit the name or likeness of another is
subject to liability to the other for invasion of his privacy.

NOTES & QUESTIONS

1. The Development of the Appropriation Tort. The tort of appropriation protects
“the interest of the individual in the exclusive use of his own identity, in so far
as it is represented by his name or likeness, and in so far as the use may be of
benefit to him or to others.” Restatement § 652C, comment (a). To be liable for
appropriation, “the defendant must have appropriated to his own use or benefit
the reputation, prestige, social or commercial standing, public interest or other
values of the plaintiff’s name or likeness.” /d., comment (c).

Recall from section A that two of the first cases to address the creation of
new causes of action in response to the Warren and Brandeis article —
Roberson and Pavesich — both involved appropriation claims.

One of the most widely discussed state appropriation tort formulations is that
of New York. New York’s statute, passed in response to Roberson, which
refused to recognize the tort in the common law, provides criminal and civil
remedies for appropriation. Pursuant to New York Civil Rights Law § 50:

A person, firm or corporation that uses for advertising purposes, or for the
purposes of trade, the name, portrait or picture of any living person without
having first obtained the written consent of such person, or if a minor of his or
her parent or guardian, is guilty of a misdemeanor.

New York Civil Rights Law § 51 provides a civil remedy:

Any person whose name, portrait, picture or voice is used within this state for
advertising purposes or for the purposes of trade without the written consent
first obtained . . . may maintain an equitable action in the supreme court of this
state against the person, firm or corporation so using his name, portrait, picture
or voice, to prevent and restrain the use thereof; and may also sue and recover
damages for any injuries sustained by reason of such use. . . .

California has a similar statute, which provides: “Any person who
knowingly uses another’s name, photograph or likeness, in any manner, for
purposes of advertising . . . or for purposes of solicitation of purchases of prod-
ucts . . . without . . . prior consent . . . shall be liable for any damages.” Cal.
Civ. Code § 3344. In many states, the tort of appropriation is recognized
through the common law and is not statutory in nature. .

2. Appropriation and the “Right of Publicity.” The original rationale for the tort
of appropriation was privacy-based, as a protection of one’s dignity against the
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exploitation of her identity. However, another rationale for the tort has
emerged, one that is property-based. Many courts and commentators refer to
this alternative rationale as the “right of publicity.”” The “right of publicity”
was first referred to as such in Haelan Laboratories v. T opps Chewing Gum,
Inc., 202 F.2d 866 (2d Cir. 1953), where Judge Jerome Frank held that New
York recognized a common law tort of “publicity” distinct from §§ 50-51°s
remedy for appropriation:

We think that, in addition to and independent of that right of privacy (which
in New York derives from statute), a man has a right in the publicity value of
his photograph, i.e., the right to grant the exclusive privilege of publishing his
picture, and that such a grant may validly be made “in gross,” i.e., without an
accompanying transfer of a business or of anything else. Whether it be labeled
a “property” right is immaterial; for here, as often elsewhere, the tag “property”
simply symbolizes the fact that courts enforce a claim which has pecuniary
worth.

This right might be called a “right of publicity.” For it is common knowledge
that many prominent persons (especially actors and ball-players), far from
having their feelings bruised through public exposure of their likenesses, would
feel sorely deprived if they no longer received money for authorizing
advertisements, popularizing their countenances, displayed in newspapers,
magazines, busses, trains and subways.

Subsequently, courts held that the publicity tort was subsumed under § 51
and was not a common law cause of action. See Welch v. Group W Productions,
Inc., 525 N.Y.S.2d 466, 468 n.1 (N.Y. Sup. Ct. 1987) (“In New York State the
so-called ‘right of publicity’ is merely an aspect of the right of privacy and is
not an independent common-law right.”).

How is the “right of publicity” distinct from the privacy interests involved
in appropriation? As one court describes the distinction:

The privacy-based action is designed for individuals who have not placed
themselves in the public eye. It shields such people from the embarrassment of
having their faces plastered on billboards and cereal boxes without their
permission. The interests protected are dignity and peace of mind, and damages
are measured in terms of emotional distress. By contrast, a right of publicity
action is designed for individuals who have placed themselves in the public eye.
It secures for them the exclusive right to exploit the commercial value that
attaches to their identities by virtue of their celebrity. The right to publicity
protects that value as property, and its infringement is a commercial, rather than
a personal tort. Damages stem not from embarrassment but from the
unauthorized use of the plaintiffs® property. Jim Henson Productions, Inc. v.
John T. Brady & Associates, Inc., 687 F. Supp. 185, 188-89 (S.D.N.Y. 1994).

Thomas McCarthy articulates the distinction most succinctly: “Simplisti-
cally put, while the appropriation branch of the right of privacy is invaded by

* J. Thomas McCarthy, The Rights of Publicity and Privacy (2d ed. 2011); Melville B. Nimmer,
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an injury to the psyche, the right of publicity is infringed by an injury to the
pocket book.”™* _ - o
The Restatement (Third) of the Law of Unfair Competition § 46 provides for

a distinct tort of “publicity”:

Appropriation of the Commercial Value of a Person’s Identity: ’T he Right bof
Publicity. One who appropriates the commercial value of a person’s 1dept1ty by
using without consent the person’s name, likeness, or other 1.n('11c1a .of 1den_t1ty
for purposes of trade is subject to liability for [monetary and injunctive] relief.

The commentary to the Restatement § 46 contrasts the “publicgy” rlght in§
46 with the “appropriation tort” in the Restatement of Torts: “The ‘appro-
priation’ tort as described by Prosser and the Restgtement, Second, of Torts,
subsumes harm to both personal and commercial interests caused ]ay an un-
authorized exploitation of the plaintiff’s identity.” Restatement ("l.“hqd)_of the
Law of Unfair Competition § 46, comment (b). A number of jurisdictions

nize a distinct tort of “publicity.”
reci‘)‘%‘chough there is now apseparate “right of publicity” to protect property
interests, the tort of appropriation has shifted towards belpg a property pro-
tection similar to the right of publicity. William Pr.osser, in hlS'1960 article
describing the torts spawned by Warren and Brandeis’s article, did not recog-
nize a distinct tort of publicity; it was merely a part of the_ appropriation tort.
Likewise, the Restatement (Second) of Torts did not recognize a distinct tort of
publicity. However, according to the Restatement, it appears that ‘gle central
interest protected by appropriation is property rather. than privacy: Althpugh
the protection of [a person’s] personal feelings against meptal distress is an
important factor leading to a recognition of the [appropriation tort], the right
created by it is in the nature of a property rl'ghj[. .f’ Restatement '(Second) of
Torts § 652C, comment (a). A number of jurisdictions follow this approach:
See Ainsworth v. Century Supply Co., 693 N.E.2d 510 (Il}. App. 1998);
Candlebat v. Flanagan, 487 So. 2d 207 (Miss. 1986). According to Jonathan

Kahn:

While publicity is grounded in property rig}}ts, appropriation of identity
involves the personal right to privacy. Pub11c1_ty pghts 1mpl1ca}e monetary
interests. In contrast, privacy rights protect and vindicate less tfmglble personal
interests in dignity and integrity of the self. However, both rights are clearl.y
linked and find their common origin in American law aroupd .the turn of this
century. Yet over the years, the privacy-based toyt.of appropriation has rgceded
into the background as its flashier cousin, publicity, 'has risen to prominence.
Such is perhaps to be expected in a SWorld where seemingly everything has been
turned into a saleable commodity.

Is privacy or property the central interest of appropriation? Or does the tort
adequately redress both interests?

94 J. Thomas McCarthy, The Rights of Publicity and Privacy § 5:63 (2d ed. 2011).

. o oyt i ; 1 the Tort
The Right of Publicity, 19 Law & Contemp. Probs. 203 (1954); Sheldon Halpern, The Right of ” Jonathan Kaho, Brzlnguleg lélgﬁlgoBZcr{fst%cL]lE%t. I{J?blzl%lyﬁl‘gfﬁ ‘zrllg;gib;(e:elp;l‘;gfmlfathan
Publicity: Maturation of an Independent Right Protecting the Associative Value of Personality, 46 of Appr opriation of Identity, | araoz Under the Tort (.Jf Apy ropriation, 74 Temp. L. Rev. 263
Hastings L.J. 853 (1995); Oliver R. Goodenough, Go Fish: Evaluating the Restatement’s Kahn, What's in a Name? Law’s Identity Under op '

Formulation of the Law of Publicity, 47 S.C. L. Rev. 709 (1996). (2001).
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2. NAME OR LIKENESS

CARSON V. HERE’S JOHNNY PORTABLE TOILETS, INC.
698 F.2d 831 (6th Cir. 1983)

BRO_WN, J.... Appellant, John W. Carson (Carson), is the host and star of “The
Tomght_ Show,” a well-known television program broadcast five nights a week by
the Natlonal Broadcasting Company. . . . From the time he began hosting “The
Tonight Show” in 1962, he has been introduced [by Ed McMahon] on the show
each night with the phrase “Here’s Johnny.” . . . The phrase “Here’s Johnny” is
gene'rally associated with Carson by a substantial segment of the television viewing
public. In 1967, Carson first authorized use of this phrase by an outside business
venture, permitting it to be used by a chain of restaurants called “Here’s Johnny
Restaurants.” . . .

... The phrase “Here’s Johnny” has never been registered by appellants as a
trademark or service mark.

Appe}lee, Here’s Johnny Portable Toilets, Inc., is a Michigan corporation
engaged in the business of renting and selling “Here’s Johnny” portable toilets.
Appellee’s founder was aware at the time he formed the corporation that “Here’s
Johpny” was the introductory slogan for Carson on “The Tonight Show.” He
indicated that he coupled the phrase with a second one, “The World’s Foremost
Commodian,” to make “a good play on a phrase.”

. [Carson brought an action for, among other things, invasion of privacy and the
right to publicity.] . . .

- We fio not believe that Carson’s claim that his right of privacy has been
invaded is supported by the law or the facts. Apparently, the gist of this claim is
that Carson is embarrassed by and considers it odious to be associated with the
appellee’s product. Clearly, the association does not appeal to Carson’s sense of
humor. But the facts here presented do not, it appears to us, amount to an invasion
of any of the interests protected by the right of privacy. . . .

The_ right of publicity has developed to protect the commercial interest of
celebrities in their identities. The theory of the right is that a celebrity’s identity
can be valuable in the promotion of products, and the celebrity has an interest that
may be protected from the unauthorized commercial exploitation of that identity.

The district court dismissed appellants’ claim based on the right of publicity
because appellee does not use Carson’s name or likeness. . . . We believe that, on
the contrary, the district court’s conception of the right of publicity is too narr:)w
The r%ght .of publicity, as we have stated, is that a celebrity has a protecte(i
pecuniary interest in the commercial exploitation of his identity. If the celebrity’s
identity is commercially exploited, there has been an invasion of his right whether
or not his “name or likeness” is used. Carson’s identity may be exploited even if
his name, John W. Carson, or his picture is not used. . . .

. In this case, Earl Braxton, president and owner of Here’s Johnny Portable
Toilets, Inc., admitted that he knew that the phrase “Here’s Johnny” had been used
for years to introduce Carson. Moreover, in the opening statement in the district
court, appellee’s counsel stated:
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Now, we’ve stipulated in this case that the public tends to associate the words
“Johnny Carson,” the words “Here’s Johnny” with plaintiff, John Carson and, Mr.
Braxton, in his deposition, admitted that he knew that and probably absent that
identification, he would not have chosen it.

That the “Here’s Johnny” name was selected by Braxton because of its
identification with Carson was the clear inference from Braxton’s testimony
irrespective of such admission in the opening statement.

We therefore conclude that, applying the correct legal standards, appellants are
entitled to judgment. The proof showed without question that appellee had
appropriated Carson’s identity in connection with its corporate name and its
product. . . .

... It is not fatal to appellant’s claim that appellee did not use his “name.”
Indeed, there would have been no violation of his right of publicity even if appellee
had used his name, such as “J. William Carson Portable Toilet” or the “John
William Carson Portable Toilet” or the “J. W. Carson Portable Toilet.” The reason
is that, though literally using appellant’s “name,” the appellee would not have
appropriated Carson’s identity as a celebrity. Here there was an appropriation of
Carson’s identity without using his “name.”. . .

KENNEDY, J. dissenting. . . . The majority’s extension of the right of publicity
to include phrases or other things which are merely associated with the individual
permits a popular entertainer or public figure, by associating himself or herself
with a common phrase, to remove those words from the public domain. . . .

. . . [T]he majority is awarding Johnny Carson a windfall, rather than
vindicating his economic interests, by protecting the phrase “Here’s Johnny”
which is merely associated with him. In Zacchini, the Supreme Court stated that a
mechanism to vindicate an individual’s economic rights is indicated where the
appropriated thing is “the product of . . . [the individual’s] own talents and energy,
the end result of much time, effort and expense.” There is nothing in the record to
suggest that “Here’s Johnny” has any nexus to Johnny Carson other than being the
introduction to his personal appearances. The phrase is not part of an identity that
he created. In its content “Here’s Johnny” is a very simple and common
introduction. The content of the phrase neither originated with Johnny Carson nor
is it confined to the world of entertainment. The phrase is not said by Johnny
Carson, but said of him. Its association with him is derived, in large part, by the
context in which it is said — generally by Ed McMahon in a drawn out and
distinctive voice after the theme music to “The Tonight Show” is played, and
immediately prior to Johnny Carson’s own entrance. Appellee’s use of the content
“Here’s Johnny,” in light of its value as a double entendre, written on its product
and corporate name, and therefore outside of the context in which it is associated
with Johnny Carson, does little to rob Johnny Carson of something which is unique
to him or a product of his own efforts. . . .

Protection under the right of publicity confers a monopoly on the protected
individual that is potentially broader, offers fewer protections and potentially
competes with federal statutory monopolies. As an essential part of three federal
monopoly rights, copyright, trademark and patents, notice to the public is required
in the form of filing with the appropriate governmental office and use of an
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appropriate mark. This apprises members of the public of the nature and extent of
what is being removed from the public domain and subject to claims of
infringement. The right of publicity provides limited notice to the public of the
extent of the monopoly right to be asserted, if one is to be asserted at all. As the
right of privacy is expanded beyond protections of name, likeness and actual
performances, which provide relatively objective notice to the public of the extent
of an individual’s rights, to more subjective attributes such as achievements and
identifying characteristics, the public’s ability to be on notice of a common law
monopoly right, if one is even asserted by a given famous individual, is severely
diminished. Protecting phrases and other things merely associated with an
individual provides virtually no notice to the public at all of what is claimed to be
protected. By ensuring the invocation of the adjudicative process whenever the
commercial use of a phrase or other associated thing is considered to have been
wrongfully appropriated, the public is left to act at their peril. The result is a
chilling effect on commercial innovation and opportunity.

Also unlike the federal statutory monopolies, this common law monopoly right
offers no protections against the monopoly existing for an indefinite time or even
in perpetuity. . . .

NOTES & QUESTIONS

1. Privacy or Property? In Carson, Johnny Carson made two claims. First, he
contended that a privacy interest was violated because his identity was being
associated with toilets, which he found quite unflattering. The court appears to
reject this claim. Carson’s other claim is that a property interest was violated
by his valuable identity being stolen and used for the commercial purposes of
another. What do you think was the real reason Carson brought this suit? To
vindicate his privacy interest, his property interest, or both? Suppose Carson
were not famous and his name had little value. Would he be likely to succeed
under the reasoning of the court?

2. No Sense of Humor? In 2013, Carson’s attorney published a memoir about his
late boss. Henry Buskin was critical of the decision to pursue the litigation:

It even got to the point where it seemed like he couldn’t recognize a joke.
Somehow we learned of an Ohio company called Here’s Johnny Portable
Toilets, which advertised its product with the slogan “The World’s Foremost
Commodian.” Carson didn’t think that was funny and ordered me to sue the
company to make them stop. Ultimately we spent about $500,000 to win less
than $40,000 in damages. . . . To me, it didn’t matter that we won. | thought it
made him look mean and small.”

3. Post-Mortem Publicity Rights. Despite losing the case before the Sixth Circuit
in 1987, Earl Braxton, the defendant in the Carson case, did not give up his
dream. Johnny Carson died in 2005, and in 2006 Braxton sought to trademark
the phrase “Here’s Johnny.” A trademark is a form of intellectual property that
identifies the source of a product or service. The Trademark and Trial Appeal

% Henry Bushkin, Johnny Carson 223 (2013).
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Board held that the relevant states in question recognized post-mortem rights
of publicity and that these rights had passed to Carson’s estate.”” Thus, the
Carson decision still prevents Braxton from use of the phrase, “Here’s Johnny.”

Concerning post-mortem rights, the overwhelming majority of states in the
United States have also recognized a postmortem dimension to the publicity
right. The publicity right can be inherited, sold in whole or in part, and
otherwise licensed after the subject’s death. The question of whether or not
these interests were exploited during a party’s life is irrelevant. A survey of the
duration of the postmortem right in the United States found periods ranging
from a potentially unlimited period to 100 years to 20 years.”®

In California, the legislature has even extended the applicable statute
backward in time to protect the interests of those who died as long as 70 years
before the state first legislatively acknowledged this right. Publicity rights are
also a routine subject in negotiations with prominent individuals and, in the
case of deceased celebrities, with their estates.

4. First Amendment and Related Limits on Publicity Rights. Carson won his case
against use of the phrase “Here’s Johnny” against a toilet company. He did not,
however, sue the Beach Boys for their 1977 song, “Johnny Carson,” which used
the same phrase in a lyric: “Johnny Carson/Ed McMahon comes on and says
‘Here’s Johnny’/Every night at 11:30 he’s so funny.” The use of Johnny
Carson’s celebrity identity and the famous phrase in a song clearly implicates
a wide range of different issues, including the freedom of expression.

In a case involving commercial use of a charcoal drawing of the Three
Stooges, Comedy Il Productions, Inc. v. Gary Saderup, Inc., 25 Cal. 4th 387
(2001), the California Supreme Court found that use of the image on a t-shirt
implicated the First Amendment: “First Amendment doctrine does not disfavor
nontraditional media of expression.” The Comedy III court identified a need to
balance the right of publicity against the First Amendment. Its key test was
whether a work represented a “transformative” use of the celebrity’s identity.
According to the California Supreme Court, one way to identify a
transformative use of a celebrity image was whether the work is “primarily the
defendant’s own expression rather than the celebrity’s likeness.” Another
inquiry was whether “the marketability and economic value of the challenged
work derive primarily from the fame of the celebrity depicted.”

Two years after its Comedy III decision, the California Supreme Court found
that a comic book with characters that resembled two blues musicians, Johnny
and Edgar Winter, was “transformative.” Winter v. DC Comics, 30 Cal. 4th
881(2003). The comic book featured brothers Johnny and Edgar Autumn, who
were evil half-worm, half-human creatures. The California Supreme Court
found that there was no triable issue of fact and upheld the trial court’s summary
judgment decision dismissing the case. There could be no right of publicity
claim by the Winter brothers because the comic book’s use of their persona was
protected by the First Amendment. The court stated:

" The John W. Carson Foundation v. Toilets.com, Inc., Opposition No. 91181092 (T.T.A.B.
Mar. 25, 2009).
%8 J. Thomas McCarthy, 2 The Rights of Publicity and Privacy 435-37, 445-46 (2009).
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Although the fictional characters Johnny and Edgar Autumn are less-than-
subtle evocations of Johnny and Edgar Winter, the books do not depict the
plaintiff’s literally. Instead, the plaintiffs are merely part of the raw materials
from which the comic books were synthesized. To the extent the drawings of
the Autumn brothers resembled the plaintiffs at all, they are distorted for the
purposes of lampoon, parody, or caricature ... in a larger story, which is itself
quite expressive.,

The Winter court also noted that the comic book would not detract from any
interest that the brothers had in their image as it would be “unsatisfactory as a
substitute for conventional depictions.” Does Winter rest on an underlying idea
that the overall work did not free-ride, or otherwise unfairly exploit, the
Winters’ celebrity persona because it added its own “expressive” concepts?

. What Constitutes “Name or Likeness”? The appropriation tort has been
extended far beyond a person’s actual name and likeness. Courts have held that
the use of well-known nicknames can give rise to an appropriation action. In
Hirschv. §.C. Johnson & Son, Inc., 280 N.W.2d 129 (Wis. 1979), the Supreme
Court of Wisconsin found that an unauthorized commercial use of Elroy
Hirsch’s (a famous football player) nickname “Crazylegs” raised triable issues
regarding violation of the appropriation tort. S.C. Johnson had used
“Crazylegs” as the product name for a shaving gel for women. The court
rejected the argument that an appropriation claim by Hirsch was not possible
because Crazylegs was his nickname, not his actual name. It stated that to
overcome the lower court’s rejection of the cause of action, “[a]ll that is
required is that the name clearly identify the wronged person.” It also declared
that “[t]he question whether Crazylegs identifies Elroy Hirsch, however, is one
of fact to be determined by the jury on remand. . . .”

Courts have also held that certain drawings depicting one’s profession but
otherwise with no distinctive facial characteristics can still give rise to an ap-
propriation claim. In 4/i v. Playgirl, Inc., 447 F. Supp. 723 (S.D.N.Y. 1978),
Muhammad Ali, former heavyweight boxing champion, sued Playgirl maga-
zine for appropriation when the magazine published a drawing of a nude
African-American male sitting on a stool in a corner of a boxing ring with hands
taped. The drawing did not mention Ali’s name and was entitled “Mystery
Man,” but accompanying text identified the man in the drawing as “The
Greatest.” Because “The Greatest” was Ali’s nickname, the picture was
sufficiently identifiable as Ali to constitute his likeness. The court emphasized
the offensive nature of the full frontal nude of Ali; the fact that the portrait was
clearly one of Ali; and that the publication was for “purposes of trade” within
New York Civil Rights Law § 51. It stated, “the picture is a dramatization, an
illustration falling somewhere between representational art and cartoon, and is
accompanied by a plainly fictional and allegedly libelous bit of doggerel.”

Appropriation has even been extended to identifying characteristics. In
Motschenbacher v. R.J. Reynolds Tobacco Co., 498 F.2d 821 (9th Cir. 1974), a
famous race car driver alleged that a photograph of his distinctive racing car,
which did not include a likeness of himself or use his name, was nevertheless
an appropriation of his name or likeness. The court agreed. The photograph did
use a “likeness” of the plaintiff because the “distinctive decorations” on his car

¥
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“were not only peculiar to the plaintiff’s cars but they caused some persons to
think the car in question was plaintiff’s and to infer that the person driving the
car was the plaintiff.”

Further, appropriation can also extend to use of a look-alike model. In
Onassis v. Christian Dior, 472 N.Y.S. 2d 254 (N.Y. Supp. 1984), Jacqueline
Kennedy Onassis won an injunction against use of a look-alike model in an
advertisement. The Onassis court found a cause of action under the New York
Civil Rights Law § 51, so long as the advertisement created an illusion that the
plaintiff herself had appeared in the advertisement.

Courts have also recognized appropriation liability for the imitation of one’s
voice. In Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir. 1988), the Ninth
Circuit held that singer Bette Midler had a viable cause of action for
appropriation for the use of a singer to imitate her voice in a commercial. Wl}en
a voice is a sufficient indication of the celebrity’s identity, appropriation
protects against a company hiring someone to imitate it for commercial
purposes without the celebrity’s consent. . .

In a later sound-alike case, the Ninth Circuit found for Tom Waits, a singer
with a distinctive sound. Waits v. Frito Lay, 978 F. 2d 1093 (9th Cir. 1992).
The court noted that Waits had “a distinctive gravelly singing voice, described
by one fan as ‘like how you’d sound if you drank a quart of bourbon, smqked
a pack of cigarettes and swallowed a pack of razor blades. . . . Late at night.
After not sleeping for three days.” ” The Waits court upheld a jury verdict that
found the celebrity plaintiff had a voice that was distinctive, widely known, gnd
deliberately imitated by a defendant for a commercial purpose. The Ninth
Circuit added that even if Tom Waits was not as well known as Bette Midler,
“‘[w]ell-known’ is a relative term, and differences in the extent of celebrity are
adequately reflected in the amount of damages recoverable.”

. Property Rights and Creativity. Consider the following argument against the

propertization of identity by Judge Kozinski dissenting from the denial of a
petition for rehearing en banc in White v. Samsung Electronics America, Inc.,

989 F.2d 1512 (9th Cir. 1993):

... Saddam Hussein wants to keep advertisers from using his picture in
unflattering contexts. Clint Eastwood doesn’t want tabloids to write about him.
Rudolf Valentino’s heirs want to control his film biography. The Girl Scouts
don’t want their image soiled by association with certain activities. . . . And
scads of copyright holders see purple when their creations are made fun of.

Something very dangerous is going on here. . . . o

. .. Overprotecting intellectual property is as harmful as underprotecting it.
Creativity is impossible without a rich public domain. . . .

. . . Intellectual property rights aren’t free. They’re imposed at the expense
of future creators and of the public at large. Where would we be if Charles
Lindbergh had an exclusive right in the concept of a heroic solo aviator? If
Arthur Conan Doyle had gotten a copyright in the idea of the detective story, or
Albert Einstein had patented the theory of relativity? If every author aqd
celebrity had been given the right to keep people from mocking them or their
work? Surely this would have made the world poorer, not richer, culturally as
well as economically. . . .
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7. Property Rights and the Manufacturing of Identity. One of the predominant
rationales for the right of publicity is that the celebrity, through her labor,
creates her persona. But, with regard to celebrities, does this rationale always
hold true? According to Michael Madow, the identity of a celebrity is “the
product of a complex social process in which the ‘labor’ of the celebrity is but
one ingredient, and not always the main one.” In a similar argument,
Rosemary Coombe observes: “Star images are authored by studios, the mass
media, public relations agencies, fan clubs, gossip columnists, photographers,
hairdressers, body-building coaches, athletic trainers, teachers, screenwriters,
ghostwriters, directors, lawyers, and doctors.”'”® Why should we afford
celebrities property rights in their names and likenesses when frequently a
celebrity’s persona is manufactured by others?

Madow also argues that individuals and groups participating actively in the
process of generating and circulating meanings that constitute “culture.” Thus,
“against-the-grain readings” of mainstream cultural products are possible. As
an example, Madow points to the example of a card showing “John Wayne,
wearing cowboy hat and bright red lipstick, above the caption, ‘It’s such a bitch
being butch.” ” Wayne’s children, among others, objected to the card. Madow
comments:

Against-the-grain readings of John Wayne are also possible. For instance, in a
course on how to survive as a prisoner of war, the U.S. Navy uses the term
“John Wayning it” to mean trying foolishly to hold out against brutal torture.
The particular greeting card that Wayne’s children and others objected to so
strenuously represents an even more subversive inflection of Wayne’s image.
The card uses his image to interrogate and challenge mainstream conceptions
of masculinity and heterosexuality. It recodes Wayne’s image so as to make it
carry a cultural meaning that presumably works for gay men, among others, but
which Wayne’s children (and no doubt many of his fans) find deeply offensive.

What it comes down to, then, is that the power to license is the power to
suppress. When the law gives a celebrity a right of publicity, it does more than
funnel additional income her way. It gives her (or her assignee) a substantial
measure of power over the production and circulation of meaning and identity
in our society: power, if she so chooses, to suppress readings or appropriations
of her persona that depart from, challenge, or subvert the meaning she prefers;
power to deny to others the use of her persona in the construction and
communication of alternative or oppositional identities and social relations;
power, ultimately, to limit the expressive and communicative opportunities of
the rest of us. The result is a potentially significant narrowing of the space
available for alternative cultural and dialogic practice. Do you agree that the
tort of appropriation and right of publicity threaten popular cultural production?
Or will social debate about the meaning of John Wayne, Madonna, or Elvis
continue, more or less unaffected, in spite of these legal interests?

% Michael T. Madow, Private Ownership of Public Image: Popular Culture and Publicity
Rights, 81 Cal. L. Rev. 127, 195 (1993).

19 Rosemary J. Coombe, The Cultural Life of Intellectual Properties: Authorship, Appropria-
tion, and the Law 94 (1998).
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8. Are Privacy and Property Rights Mutually Exclusive? According to Robert
Post, the right of publicity views one’s personality as “commodified,” as an
object separate from oneself that can be valued by the market. In his view,
Warren and Brandeis’s right to privacy, in contrast, “attaches personality firmly
to the actual identity of a living individual.” The right of publicity protects
personality as detachable from individuals, as a commodity that can be bought
and sold (and can persist after the death of the individual). The right to privacy,
in contrast, protects personality as constitutive of the individual. Post suggests
that perhaps we need both property rights and privacy rights to protect our
personalities: “Personality can so effortlessly be legally embodied by either
property or privacy rights precisely because it embraces both these aspects.”'"!

3. FOR ONE’S OWN USE OR BENEFIT

The Restatement of Torts recognizes appropriation of another’s name or
likeness when it is used for the appropriator’s “own use or benefit.” Consider the
Restatement § 652C comment (b):

The common form of invasion of privacy under the rule here stated is the
appropriation and use of the plaintiff's name or likeness to advertise the
defendant’s business or product, or for some similar commercial purpose. Apart
from statute, however, the rule stated is not limited to commercial appropriation.
It applies also when the defendant makes use of the plaintiff's name or likeness
for his own purposes and benefit, even though the use is not a commercial one,
and even though the benefit sought to be obtained is not a pecuniary one. Statutes
in some states have, however, limited the liability to commercial uses of the name
or likeness.

What does “use or benefit” mean? In many jurisdictions, appropriation occurs
only when the use or benefit is commercial in nature — i.e., used to promote or
endorse a service or product.

RAYMEN V. UNITED SENIOR ASSOCIATION, INC.
409 F. Supp. 2d 15 (D.D.C. 2006)

WALTON, J. On March 9, 2005, the plaintiffs filed this action seeking to prevent
the defendants from further using their images in an advertising campaign which
challenged various public policy positions taken by the American Association of
Retired Persons (“AARP”) regarding Social Security reform and the military.
Currently before the Court are the defendants’ motions to dismiss, and the
plaintiffs’ opposition thereto. . . .

On March 3, 2004, the plaintiffs were among 300 citizens of Multnomah
County, Oregon who were married pursuant to a newly established right to same-
sex marriage in that county. While at City Hall awaiting their opportunity to marry,
the plaintiffs, Steve Hansen and Richard Raymen, kissed. A photographer from a

191 Robert C. Post, Rereading Warren and Brandeis: Privacy, Property, and Appropriation, 41
Case W. Res. L. Rev. 647 (1991).
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Portland, Oregon newspaper, the Tribune, captured the kiss in a photograph he
took. The photograph was subsequently published in both the Tribune newspaper
on March 4, 2004, and later on the Tribune’s website. At some later point in time,
the Tribune’s website photograph was used without permission as part of an
advertisement created by defendant Mark Montini. The advertising campaign was
created for a nonprofit organization, United Senior Association, Inc., which does
business under the name USA Next. The advertisement, which features the
photograph of the plaintiffs kissing, was part of a campaign by USA Next
challenging various public policy positions purportedly taken by the AARP.
Specifically, the advertisement contains two pictures. The first is a picture of an
American soldier, who presumably is in Iraq, with a red “X” superimposed over
it, and the second is the photograph of the plaintiffs with a green checkmark
superimposed over it. The caption under the advertisement reads: “The Real AARP
Agenda,” suggesting that the AARP opposes the United States military efforts
abroad and supports the gay lifestyle. This advertisement ran on the website of The
American Spectator magazine from February 15, 2005, to February 21, 2005.

According to the plaintiffs, the purpose of the advertising campaign was “to
incite viewer passions against the AARP because of its alleged support of equal
marriage rights for same-sex couples and its alleged lack of support of American
troops.” Moreover, the plaintiffs opine that the “advertisement also conveys the
message that the plaintiffs . . . are against American troops . . . and are unpatriotic.”
The plaintiffs contend that the advertisement attracted media attention, which then
caused an even wider distribution of the advertisement throughout the media. The
plaintiffs assert that because of the advertisement, they ‘“have suffered
embarrassment, extreme emotional distress, and the invasion of their privacy.” In
addition, the plaintiffs represent that as a result of the false and misleading
inference “communicated by the [a]dvertisement about [the] plaintiffs, their
reputations as patriotic American citizens has been severely damaged.” . . .

“‘One who appropriates to his own use or benefit the name or likeness of
another is subject to liability to the other for invasion of his privacy.”” Martinez v.
Democrat-Herald Publ’g Co., Inc., 669 P.2d 818, 820 (1983) (quoting Res-
tatement (Second) of Torts § 652C (1976)). Under § 652C of the Restatement,
plaintiffs can recover “damages when their names, pictures or other likenesses
have been used without their consent to advertise a defendant’s product, to ac-
company an article sold, to add luster to the name of a corporation or for some
other business purpose.” However, there is no actionable appropriation of a per-
son’s likeness claim “when a person’s picture is used to illustrate a noncommer-
cial, newsworthy article.” . . . Whether a communication is commercial or non-
commercial is a question of law. . . .

The photograph of the plaintiffs was used as part of USA Next’s advertising
campaign, which sought, at least in part, to engender opposition to AARP’s policy
position on social security reform. Presumably, the advertisement sought to vilify
the AARP by conveying a message concerning AARP’s alleged views on two hot
button policy issues — support of same-sex marriage and opposition to the
military. While the advertisement itself lacked any substantive discussion of these
issues, it did convey AARP’s purported position on both subjects. And someone
who viewed the advertisement online could then access the USA Next’s webpages
which described the organization and its position on Social Security reform.
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Clearly the issues of same-sex marriage and support for the military are issues of
public concern and both have been widely discussed in the media. In fact, the
plaintiffs contend in their complaint that the purpose of the advertisement was to
influence Congress.

The plaintiffs’ argument that the advertisement is commercial in nature
because it sought contributions and promoted USA Next’s lobbying services, is
unpersuasive. First, nothing in the advertisement itself seeks donations. Rather,
only after using the advertisement (by clicking on it) to access the webpages were
viewers exposed to the information about USA Next and the solicitation for
financial contributions. This Court cannot conclude that this detached solicitation
elevates the advertisement itself to a level where it can be deemed commercial in
nature. See, e.g., Martinez, 669 P.2d at 820 (“The fact that the defendant is engaged
in the business of publication, for example of a newspaper, out of which he makes
or seeks to make a profit, is not enough to make the incidental publication of a
commercial use of the name or likeness.”) (quoting Restatement (Second) Torts §
652C, cmt, D (1976)). Moreover, contrary to the plaintiffs’ assertion, this case is
not analogous to . . . Beverley v. Choices Women'’s Med. Ctr. Inc., 587 N.E.2d 275
(N.Y. 1991). ...

In Beverley, the Court concluded that a calendar produced by a for-profit
hospital was commercial in nature because it had the hospital’s “name, logo,
address, and telephone number on each page of the calendar,” along with “glowing
characterizations and endorsements concerning the services” provided by the
hospital, and thus left no doubt that the calendar was created to preserve existing
patronage and to solicit new patients. Here, the advertisement does not even
associate itself with USA Next through the use of its address, telephone number,
logo, or in any other manner. Moreover, the calendar in Beverley promoted the use
of the hospital’s services, while the advertisement here discusses public policy
issues that are currently the subject of public debate. . . .

NOTES & QUESTIONS

1. The Fuzzy Line Between Commercial and Non-Commercial Uses. Is using a
person’s photograph to solicit donations a commercial use? In Raymen, the
image of the plaintiffs kissing was used not as a positive endorsement but as a
way to spark outrage in their readers and spur them to donate. Isn’t this using
their image for financial gain? On the other hand, the plaintiffs’ anger at the use
of their photograph stems from their outrage over the defendants’ message. The
defendant could argue that the image of the plaintiffs was a popular iconic
image representing gay marriage. Should the plaintiffs be able to control that
image whenever they dislike the viewpoints of those that use it?

2. Girls Gone Wild. In Lane v. MRA Holdings, LLC, 242 F. Supp. 2d 1205 (M.D.
Fla. 2002), the plaintiff was approached by a crew who produced the Girls Gone
Wild video series, which featured clips of women stripping at various parties
and events, such as spring break or Mardi Gras. The plaintift claimed that the
crew promised that the footage would be for their personal use only, but it was
used in a Girls Gone Wild video. Among many claims, the plaintiff argued that
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the makers of Girls Gone Wild appropriated her likeness. The court, however,

rejected her appropriation claim:

The Defendants first argue that they are not liable under Fla. Stat. § 540.08
because they did not use Lane’s image for trade, commercial, or advertising
purposes. Under Fla. Stat. § 540.08, the terms “trade”, “commercial”, or
“advertising purpose” mean using a person’s name or likeness to directly
promote a product or service.

As a matter of law, this Court finds that Lane’s image and likeness were not
used to directly promote a product or service. In coming to this conclusion, this
Court relies upon Section 47 of the Restatement (Third) of Unfair Competition
which defines “the purposes of trade” as follows:

The names, likeness, and other indicia of a person’s identity are used “for the
purposes of trade” . . . if they are used in advertising the user’s goods or services,
or are placed on merchandise marketed by the user, or are used in connection with
services rendered by the user. However, use “for the purpose of trade” does not
ordinarily include the use of a person’s identity in news reporting, commentary,
entertainment, works of fiction or nonfiction, or in advertising incidental to such
uses.

Therefore, under this definition, the “use of another’s identity in a novel,
play, or motion picture is . . . not ordinarily an infringement . . . [unless] the
name or likeness is used solely to attract attention to a work that is not related
to the identified person. . . .” Id. at comment c.

In this case, it is irrefutable that the Girls Gone Wild video is an expressive
work created solely for entertainment purposes. Similarly, it is also irrefutable
that while Lane’s image and likeness were used to sell copies of Girls Gone
Wild, her image and likeness were never associated with a product or service
unrelated to that work. Indeed, in both the video and its commercial
advertisements, Lane is never shown endorsing or promoting a product, but
rather, as part of an expressive work in which she voluntarily participated.
Consequently, in accordance with Section 47 of the Restatement, the use of
Lane’s image or likeness in Girls Gone Wild, and in the marketing of that video
cannot give rise to liability. . . .

Upon reviewing Florida case law, it has come to this Court’s attention that
only one case has applied the provisions of Fla. Stat. § 540.08 to an expressive
work. In Gritzke v. M.R.A. Holding, LLC, No. 4:01¢v495-RH (N.D. Fla. Mar,
15, 2002), Judge Hinkle of the Northern District of Florida determined that the
plaintiff stated a valid claim under § 540.08 by alleging that her half naked
image was plastered on the front cover of the videotape Girls Gone Wild
without her authorization. . . . [T]he plaintiff in Gritzke was complaining about
the use of her image on the outside cover of a videotape package. In this case,
Lane has not alleged that her image was plastered on a billboard or box cover
advertising Girls Gone Wild. Rather, this cause of action arises from the
Defendants truthful and accurate depiction of Lane voluntarily exposing her
breasts to a camera, just as she did on Labor Day Weekend in Panama City

Beach, Florida. Unlike in Gritzke, the Plaintiff’s image in this case was never
doctored. Tt has always remained in its original video format. Accordingly, the
Gritzke case offers Lane little assistance. . . .

Lane’s lawsuit arose from an expressive work that has no purpose other than
to entertain a segment of the general population. . . . [T]he Plaintiff in this case
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i i i rticipating in an
is not shown endorsing or promoting a product, but r.athefr as parti .
expressive work. . . . [T]his Court finds that the publication of Girls Gone Wild

is not actionable simply because it is sold for a profit.

The court’s definition of commercial use in this case appears to be a use for
“endorsing or promoting a product.” Is this too hmlteq a definition .of
commercial use? Would selling posters of a celebrity constitute a commercial
use according to the Lane court?

4. CONNECTION TO MATTERS OF PUBLIC INTEREST

Unlike the tort of public disclosure, the lack of 'ne‘wsworthmess is not ;n
element of the appropriation tort. However, appropriation protects a’gamst the
“commercial” exploitation of one’s name or hker_less, not the use of one’s name or
likeness for news, art, literature, parody, satire, history, and blogr_aphy. Otherwise,
a newspaper would have to obtain the consent of every person it wrote gboxécl or
photographed for use in a story. People cquld prevent others from writing theg
biographies or from criticizing them, making a parody of tl}em, or usmi e
names in a work of literature. In New York, for example, one ,S, name or li eness
must be used for “advertising purposes or for the uses of trade.” N.Y. Civ. Rights
L. §§ 50-51. Although not employing the same letnguage, otheri states alcjiop‘; a
similar approach, requiring that the use of one s mame or 'hkeness de oi
“commercial” purposes. Some courts 'refer to this as a First 'Amen men
privilege” to use one’s name or likeness in matters of leglzumate public concern..

The quintessential instance where the use of one’s name Or hk}el:ness is
newsworthy and not “commercial” is in connection with the reporting of the news.
In Time Inc. v. Sand Creek Partners, 825 F. Supp. 210 (S.D. Ind. 1993), country
singer Lyle Lovett and actress Julia Roberts were photographeq togetherd gt a
Lovett concert immediately prior to their marriage. Roberts was in her we }11ng
gown. A photographer for People magazine snapped §everal rolls of film, but they
were confiscated by security. The magazine’s publisher sued to get the photgs
back, but Lovett claimed that they were his, because _he had a property interest in
his name or likeness. The court sided with the magazine:

i iti in that sense are public
Lovett and Roberts are widely known celebrities and in
figures and, in addition, their appearance on stage before thousands of peopl_e on
the day of their highly-publicized but theretofore unannoqnced and private
wedding ceremony, with Roberts still wearing her wedding dress, was a
newsworthy event of widespread public interest.

news, uses that are “commercial” or “for advertlglng or tr.ade
purp]?):Z;)’I’l(;enerally do not encompass works of fiction or nonfiction or ?{rtés‘;(cl
expression. In Rosemont Enterprises, Inc. v. Ranq’om H_ouse, Inc., 294 N. 1. .
122 (1968), the defendants published an unauthorlzgd blogra;gly of thfe rec u}flve
Howard Hughes. The court concluded that tl_le biography fallg w1th1g ‘]tj .;)_se
‘reports of newsworthy people or events’” and is therefore not subject to llq 1t lity
for appropriation. A sculpture of supermodel Cheryl T¥egs was not aple‘f)prla‘; ion
because “[w]orks of art, including sculptures, convey ideas, just as do litera %rhe,
movies or theater.” Simeonov v. Tiegs, 602 N.Y.S.2d 1014 (Civ. Ct. 1993). e
use of a person’s identity in a work of fiction generally cannot give rise to an
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appropriation action. See, e.g., Maritote v. Desilu Productio

(7th Cir. 1965); Lofi v. Fuller, 408 So. 2d 619 (Fla, Ct, App.nfbgﬁ.’ Yo s
Howeyer, in New York and other states, the right of the media to use one’s

name or likeness for news purposes is not absolute. There must exist a “legitimate

connection between the use of plaintiff’s name and picture and the matter of public

Interest sought to be portrayed.” Delan by Delan v. CBS, Inc., 458 N.Y.S.2d 608

(N.Y. Ct. App. 1983). As another court articulated the test: ’ o

A picture illustrating an article on a matter of public interest is not considered
used f01.r the purpose of trade or advertising within the prohibition of the statute
unless. it has no real relationship to the article, or unless the article is an
advertisement in disguise. It makes no difference whether the article appears in a
newspaper; a magazine; a newsreel; on television; in a motion picture; or in a
book.. The test of permissible use is not the currency of the publication i’n which
the picture appears but whether it is illustrative of a matter of public interest
Dallesandro v. Henry Holt & Co., 106 N.Y.S.2d 805 (1957). .

This test has become known as the “real relationship” test. See, e.g., Haskell

v. Stauffer Communications, Inc., 990 P.2d 163 (Kan. A 1999);
, Inc., . . . I
House, 985 F. Supp. 141 (D.D.C. 1995). ( v Jiane . Random

FINGER V. OMNI PUBLICATIONS INTERNATIONAL, LTD.
566 N.E.2d 141 (N.Y. Ct. App. 1990)

ALEXANDER, J. Plaintiffs Joseph and Ida Finger commenced this action on behalf
of themselves and their six children against defendant Omni Publications
International, Ltd. seeking damages for the publication, without their consent ofa
photogltaph of plaintiffs in conjunction with an article in Omni maga,lzine
discussing a research project relating to caffeine-aided fertilization. . . .

... The J}lne 1988 issue of Omni magazine included in its “Continuum”
segment an article entitled “Caffeine and Fast Sperm,” in which it was indicated
;\}/}atd .ba.tsed'on _rese?rchl conducted at the University of Pennsylvania School of

edicine, in vitro fertilization r i i
concontrerions o feriliz ates may be enhanced by exposing sperm to high

A photograph of plaintiffs depicting two adults surrounde i i
and apparently healthy children accompanied the article. The cgplt)i}(])r?ll))(eig?}itil‘i:
photqgraph read “Want a big family? Maybe your sperm needs a cup of Java in the
morning. Tests reveal that caffeine-spritzed sperm swim faster, which ma
increase the chances for in vitro fertilization.” Neither the article nc’)r the CaptiOI}’;
mentloneq plaintiffs’ names or indicated in any fashion that the adult plaintiffs
used caffe}ne or that the children were produced through in vitro fertilization

Plaintiffs commenced this action alleging only violations of Civil Rights .Law
§§ 50 and 51. Defendant moved to dismiss the complaint, arguing that its use of
the photograph in conjunction with the article did not violate Civil Rights Law §§
50 and 51 because the picture was not used for trade or advertising but to illustrate
a rf?lated news _anicle on fertility. Defendant contended that because fertility is a
:t‘oplc of le.g1t1rnate public interest, its use of the picture fit within the
newsworthiness exception” to the prohibitions of Civil Rights Law § 50. . . .

<—T_—

D. APPROPRIATION OF NAME OR LIKENESS | 227

Plaintiffs contend that defendant violated Civil Rights Law §§ 50 and 51 by
using their photograph without their consent “for advertising purposes or for the
purposes of trade.” . . .

Although the statute does not define “purposes of trade” or “advertising,”
courts have consistently refused to construe these terms as encompassing
publications concerning newsworthy events or matters of public interest.
Additionally, it is also well settled that “‘[a] picture illustrating an article on a
matter of public interest is not considered used for the purpose of trade or
advertising within the prohibition of the statute . . . unless it has no real relationship
to the article . . . or unless the article is an advertisement in disguise.’”

Plaintiffs do not contest the existence of this “newsworthiness exception” and
concede that the discussion of in vitro fertilization and the use of caffeine to
enhance sperm velocity and motility are newsworthy topics. They contend,
however, that their photograph bears “no real relationship” to the article, that none
of plaintiffs’ children were conceived by in vitro fertilization or any other artificial
means, and that they never participated in the caffeine-enhanced reproductive
research conducted at the University of Pennsylvania.

Consequently, according to plaintiffs, there was no “real relationship” between
their photograph and the article, and any relationship that may exist is too tenuous
to be considered a relationship at all. They argue that there are no “external and
objective” criteria . . . that would indicate that plaintiffs have any real or legitimate
connection with the subject of caffeine-enhanced in vitro fertilization. . . .

Plaintiffs misperceive the “newsworthy” theme of the article, which is fertility
or increased fertility. Indeed, the article, in its opening sentences, observes that
caffeine “can increase a man’s fertility by boosting the performance of his sperm”
and further indicates that “those who are looking for a fertility tonic shouldn’t head
for the nearest coffee pot” because the concentrations of caffeine used in the
experiment “were so high [as to] be toxic.”

The theme of fertility is reasonably reflected both in the caption beneath the
picture, “Want a big family?”, and the images used — six healthy and attractive
children with their parents to whom each child bears a striking resemblance.
Clearly then, there is a “real relationship” between the fertility theme of the article
and the large family depicted in the photograph. That the article also discusses in
vitro fertilization as being enhanced by “caffeine-spritzed sperm” does no more
than discuss a specific aspect of fertilization and does not detract from the

relationship between the photograph and the article.

As we have noted, the “newsworthiness exception” should be liberally applied.
. . . [Q]uestions of “newsworthiness” are better left to reasonable editorial
judgment and discretion; judicial intervention should occur only in those instances
where there is “no real relationship” between a photograph and an article or where
the article is an “advertisement in disguise.” . . .

NOTES & QUESTIONS

1. Levels of Generality in Applying the Real Relationship Test. Do you agree
with the court’s approach to the relationship between the photograph and the
article? Does the court properly view the topic of the article broadly as about
fertility in general? The Fingers’ argument, however, is not that the picture has
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no relation to the subject matter of the article; rather, they contend that they
have nothing to do with the article’s specific topic. Is this relevant to the court?

. What Injuries Does the Appropriation Tort Redress? What type of interest are
the Fingers attempting to protect? Why doesn’t the appropriation tort protect
that interest?

Consider Arrington v. New York T imes, 434 N.E.2d 1319 (N.Y. Ct. App.
1982), cert. den. 459 U.S. 1146 (1983). The New York Times Magazine
published an article called “The Black Middle Class: Making It.” On the cover
of the publication was the photograph of the plaintiff Clarence W. Arrington in
a suit. The photograph was taken without Arrington’s consent or knowledge as
he was walking down the street. Arrington, a young African-American
financial analyst, strongly disagreed with the views stated in the article, which
criticized how the “expanding black middle/professional class in today’s
society” was growing more removed from its “less fortunate brethren.”
Arrington, along with many other readers, found the article to be “insulting,
degrading, distorting and disparaging.” Others, including his friends and
acquaintances, thought that he had shared the ideas in the article because his
picture was featured as the exemplar of the “black middle class.” Arrington
sued the publisher, the freelance photographer who took the picture, and the
agency that arranged for the photo to be sold to the T imes for appropriation and
false light. With regard to appropriation, the New York law recognized the
importance of protecting free speech values:

-~ . [W]e not too long ago reiterated that ““[a] picture illustrating an article on a
matter of public interest is not considered used for the purposes of trade or
advertising within the prohibition of the statute - . . unless it has no real
relationship to the article . . . or unless the article is an advertisement in
disguise.”” And this holds true though the dissemination of news and views is
carried on for a profit or that illustrations are added for the very purpose of
encouraging sales of the publications.

Arrington contended that his picture had no “real relationship” to the article,
but the court disagreed:

Plaintiff’s emphasis . . . is on the fact that, as he reads it, the article depicts the
“black middle class” as one peopled by “materialistic, status-conscious and
frivolous individuals without any sense of moral obligation to those of their race
who are economically less fortunate,” a conception of the “class” with which
he disclaims any “legitimate connection.” While the concededly innocuous title
of the article is superimposed over part of the picture (as is the title of another
on Christmas pleasures), nothing of the ideas with which he wishes to
disassociate himself appear at this point. And, though the article itself gives the
names and quotes the statements and opinions of persons whom the author
interviewed, as indicated earlier, the plaintiff is neither mentioned, nor are any
of the ideas or opinions it expresses attributed to him. The asserted lack of a
“real relationship” boils down then, to his conviction that his views are not
consonant with those of the author. . . . [However,] it would be unwise for us to
assay the dangerous task of passing on value judgments based on the subjective

happenstance of whether there is agreement with views expressed on a social
issue.

No more persuasive is plaintiff’s perfectly understandable p.reference ’Fhat
his photograph not have been employed in t.hls manner and in this COIlneCtliI’l.
However, other than in the purely commercial setting covere;d by [New York’s
appropriation tort], an inability to vindicate a personal predilection for gr;ater
privacy may be part of the price every person must be prepared to pay for a
society in which information and opinion flow freely.

However, as to the photographer and the agency that sold the photo, the court
declared that Arrington’s action could proceed because the sale o.f the photo
“commercialized” it, and the other defendants were not‘protected in the samlc:
way by the statute as the publisher. Subsequent to Arrington, the New Yor
legislature amended § 51 to protect pho‘Fographers_ qnd agents. | .

How would you characterize Arrlngtor}’s 1nJury? D_1d it involve the
commercial use of his photograph? Or did it involve his being associated with
an article that he found distasteful? Should a person haye legal recourse from
having her image associated, without her consent, with views that she disagrees

ith?

Wltirrington also raised a false light cla.im, but the court rejected it because the
use of the photo was not “highly offensive.” Do you agree?

. The Limits of the Real Relationship Test. In Spahn v. Julian Messner, Inc.,

233 N.E.2d 840 (N.Y. 1967), the defendants published a book about th'e famops
baseball player, Warren Spahn. The book was le}rgely a work of ﬁct1on,. Wlth
imaginary events and dialogue. The defendants 1ptend§d to create a fictitious
biography, as they did not engage in research or 1nterV.1e\?vs of Spahp or those
who knew him. Spahn sued under New York’s appropriation law (Civil Rights
Law § 51) and won a jury verdict. The verdict was upheld on appeal:

To hold that this research effort entitles the defendants to pubhsh the k.1nd of
knowing fictionalization presented here would amount to granting a literary
license which is not only unnecessary to the protection of free speech b1_1t
destructive of an individual’s right — albeit a limlted one in the case of a pubhc
figure — to be free of the commercial exploitation of his name and personality.

In Messenger v. Gruner + Jahr Printing and Publisl'{ing, 208 F.3d 122 (2d
Cir. 2000), photographs of a young woman were used to illustrate a story called
“Love Crisis” in a magazine called Young and Modern (YM):

began with a letter to Sally Lee, YM’s editor-in-chief, from a 14-
;il;r—coolgngriﬁ idegntiﬁed only as “Mortified.” Mortified writ.es that she got d;'u}l;k
at a party and then had sex with her 18-year—olg1 bo_yfpend .and two o hls
friends. Lee responds that Mortified should avoid similar situations in t 3
future, and advises her to be tested for pregnancy and sexpally tr‘ans1:r‘11tte
diseases. Above the column, in bold type, is a pull-out quotation stating, I got
trashed and had sex with three guys.” Three full-color. p_hotographs of plamtlff
illustrate the column — one, for example, shows.her hiding her face, \:Vlth th.reej
young men gloating in the background. The captions are key”eg to L,ee s ad\ﬁgg.
“Wake up and face the facts: You made a pretty big mistake;” “Don’t try to ,1’ e
— just ditch him and his buds;” and “Afraid you’re pregnant? See a doctor.

The court applied the real relationship test: “[Where a photograph il!ustrates
an article on a matter of public interest, the newsworthiness exception bars
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recovery unless there is no real relationship between the photograph and the
article, or the article is an advertisement in disguise.” The defendants cited
Finger and Arrington. The plaintiff relied on Spakn. The court concluded that
Finger and Arrington controlled, not Spahn. Like the photographs in Young and
Modern, the photos used in Finger and Arrington were used to “illustrate
newsworthy articles.” In contrast, “Spahn concerned a strikingly different
scenario from the one before us. . . . [D]efendants invented biographies of
plaintiffs’ lives. The courts concluded that the substantially fictional works at
issue were nothing more than attempts to trade on the persona of Warren
Spahn.” The court also concluded that the tort of false light was not recognized
in New York.
In dissent, Judge Bellacosa argued:

[The holding of this case] justifies a too-facile escape valve from the operation
of the [appropriation] statute, one that is also unilaterally within the control of
the alleged wrongdoer. The paradigm for editors is a “newsworthy” homily to
lovesick adolescents or any other audience; they then just have to use a
journalistic conceit of tying the advice to a purported letter to the editor, with
an inescapable first person identification of the letter as originating with any
adolescent in the photo array. When an aggrieved person like Messenger
reaches for the statutory lifeline, the newsworthiness notion dissipates it into a
dry mirage. That is not fair or right.

Assess the strength of a potential defamation suit based on Young and
Modern’s use of the photo.

5. FIRST AMENDMENT LIMITATIONS

ZACCHINI V. SCRIPPS-HOWARD BROADCASTING CO.
433 U.S. 562 (1977)

WHITE, J. Petitioner, Hugo Zacchini, is an entertainer. He performs a “human
cannonball” act in which he is shot from a cannon into a net some 200 feet away.
anh performance occupies some 15 seconds. In August and September 1972,
pe’gltioner was engaged to perform his act on a regular basis at the Geauga County
Fair in Burton, Ohio. He performed in a fenced area, surrounded by grandstands,
at the fair grounds. Members of the public attending the fair were not charged a
separate admission fee to observe his act.

On August 30, a freclance reporter for Scripps-Howard Broadcasting Co., the
operator of a television broadcasting station and respondent in this case, attended
the fair. He carried a small movie camera. Petitioner noticed the reporter and asked
hlm not to film the performance. The reporter did not do so on that day; but on the
instructions of the producer of respondent’s daily newscast, he returned the
following day and videotaped the entire act. This film clip approximately 15
seconds in length, was shown on the 11 o’clock news program that night, together
with favorable commentary.

Petitioner then brought this action for damages, alleging that he is “engaged in
the entertainment business,” that the act he performs is one “invented by his father
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and . . . performed only by his family for the last fifty years,” that respondent
“showed and commercialized the film of his act without his consent,” and that such
conduct was an “unlawful appropriation of plaintiff’s professional property.”
Respondent answered and moved for summary judgment, which was granted by
the trial court.

[The Ohio Supreme Court held that the broadcast was protected by the First
Amendment because the press “must be accorded broad latitude in its choice of
how much it presents of each story or incident, and of the emphasis to be given to
such presentation.” The United States Supreme Court granted certiorari to
determine whether the First Amendment immunized the media broadcaster from
damages under Ohio’s “right of publicity” (appropriation tort).]

... The Ohio Supreme Court relied heavily on Time, Inc. v. Hill, 385 U.S. 374
(1967), but that case does not mandate a media privilege to televise a performer’s
entire act without his consent. Involved in Time, Inc. v. Hill was a claim under the
New York “Right of Privacy” statute that Life Magazine, in the course of
reviewing a new play, had connected the play with a long-past incident involving
petitioner and his family and had falsely described their experience and conduct at
that time. The complaint sought damages for humiliation and suffering flowing
from these nondefamatory falsehoods that allegedly invaded Hill’s privacy. The
Court held, however, that the opening of a new play linked to an actual incident
was a matter of public interest and that Hill could not recover without showing that
the Life report was knowingly false or was published with reckless disregard for
the truth the same rigorous standard that had been applied in New York Times Co.
v. Sullivan.

Time, Inc. v. Hill, which was hotly contested and decided by a divided Court,
involved an entirely different tort from the “right of publicity” recognized by the
Ohio Supreme Court. As the opinion reveals in Time, Inc. v. Hill, the Court was
steeped in the literature of privacy law and was aware of the developing
distinctions and nuances in this branch of the law. . . . The Court was aware that it
was adjudicating a “false light” privacy case involving a matter of public interest,
not a case involving “intrusion,” “appropriation” of a name or likeness for the
purposes of trade, or “private details” about a non-newsworthy person or event. It
is also abundantly clear that Time, Inc. v. Hill did not involve a performer, a person
with a name having commercial value, or any claim to a “right of publicity.” This
discrete kind of “appropriation” case was plainly identified in the literature cited
by the Court and had been adjudicated in the reported cases.

The differences between these two torts are important. First, the State’s
interests in providing a cause of action in each instance are different. “The interest
protected” in permitting recovery for placing the plaintiffin a false light “is clearly
that of reputation, with the same overtones of mental distress as in defamation.”
By contrast, the State’s interest in permitting a “right of publicity” is in protecting
the proprietary interest of the individual in his act in part to encourage such
entertainment. As we later note, the State’s interest is closely analogous to the
goals of patent and copyright law, focusing on the right of the individual to reap
the reward of his endeavors and having little to do with protecting feelings or
reputation. Second, the two torts differ in the degree to which they intrude on
dissemination of information to the public. In “false light” cases the only way to
protect the interests involved is to attempt to minimize publication of the damaging
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matter, while in “right of publicity” cases the only question is who gets to do the
publishing. An entertainer such as petitioner usually has no objection to the
widespread publication of his act as long as he gets the commercial benefit of such
publication. Indeed, in the present case petitioner did not seek to enjoin the
broadcast of his act; he simply sought compensation for the broadcast in the form
of damages. . . .

... Time, Inc. v. Hill, New York Times, Metromedia, Gertz, and Firestone all
involved the reporting of events; in none of them was there an attempt to broadcast
or publish an entire act for which the performer ordinarily gets paid. It is evident,
and there is no claim here to the contrary, that petitioner’s state-law right of
publicity would not serve to prevent respondent from reporting the newsworthy
facts about petitioner’s act. Wherever the line in particular situations is to be drawn
between media reports that are protected and those that are not, we are quite sure
that the First and Fourteenth Amendments do not immunize the media when they
broadcast a performer’s entire act without his consent. The Constitution no more
prevents a State from requiring respondent to compensate petitioner for
broadcasting his act on television than it would privilege respondent to film and
broadcast a copyrighted dramatic work without liability to the copyright owner, or
to film and broadcast a prize fight, or a baseball game, where the promoters or the
participants had other plans for publicizing the event. . . .

The broadcast of a film of petitioner’s entire act poses a substantial threat to
the economic value of that performance. . . . The effect of a public broadcast of the
performance is similar to preventing petitioner from charging an admission fee.
The rationale for (protecting the right of publicity) is the straightforward one of
preventing unjust enrichment by the theft of good will. . . .

There is no doubt that entertainment, as well as news, enjoys First Amendment
protection. It is also true that entertainment itself can be important news. But it is
important to note that neither the public nor respondent will be deprived of the
benefit of petitioner’s performance as long as his commercial stake in his act is
appropriately recognized. Petitioner does not seek to enjoin the broadcast of his
performance; he simply wants to be paid for it. . . .

We conclude that although the State of Ohio may as a matter of its own law
privilege the press in the circumstances of this case, the First and Fourteenth
Amendments do not require it to do so. . . .

NOTES & QUESTIONS

1. Different First Amendment Treatment., Why does the Zacchini Court conclude
that the First Amendment impacts the torts of appropriation and publicity
differently than the other privacy torts? Do you agree with the distinction the
Court makes?

2. Newsworthiness. Is Zacchini’s human cannonball act newsworthy? The media
frequently provides news about entertainment, such as sports and movies. If the
act is newsworthy, then why shouldn’t the First Amendment protect the
broadcast of it? If Zacchini suffered an accident while performing his
cannonball act, would a broadcast of it be newsworthy? Would this accident
justify broadcast of the entire act?
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E. PRIVACY PROTECTIONS FOR ANONYMITY AND
RECEIPT OF IDEAS

When it comes to the privacy torts, the First Amendment typically has clashed
with privacy. But in other contexts, the First Amendment is used as a way to protect
privacy. Anonymous speakers have invoked First Amendment rights to protect
themselves from being identified. The First Amendment has been used by those
who want to explore ideas without being monitored. And the First Amendment is
invoked by journalists seeking to protect themselves from being compelled to
reveal their anonymous sources.

1. ANONYMITY

One of the most major such contexts is anonymity. Anonymity (or the use of
pseudonyms) involves people’s ability to conduct activities without being
identified. People may want to speak anonymously because their speech might be
unpopular or might be disliked by an employer or others who might retaliate
against them. People may also want to read or surf the Internet anonymously
because they are concerned about negative reactions toward their intellectual
interests. Anonymity promotes freedom to speak or read without fear of reprisal or
ostracism. However, when people can engage in anonymous activities, they might
cause significant harm to other people and escape from being held accountable
because their identities are not known. In a paradoxical way, people might use the
cloak of anonymity to violate the privacy of others by revealing their private
information.

When should the government be able to remove the cloak of anonymity on a
person? When should a private party be able to do so? And to what extent can the
government restrict anonymity to prevent fraud, crime, or other problems?

(a) Anonymous Speech

TALLEY V. STATE OF CALIFORNIA
362 U.S. 60 (1960)

BLACK, J. The question presented here is whether the provisions of a Los Angeles
City ordinance restricting the distribution of handbills “abridge the freedom of
speech and of the press secured against state invasion by the Fourteenth
Amendment of the Constitution.” The ordinance, § 28.06 of the Municipal Code
of the City of Los Angeles, provides:

No person shall distribute any hand-bill in any place under any circumstances,
which does not have printed on the cover, or the face thereof, the name and

address of the following:

(a) The person who printed, wrote, compiled or manufactured the same.
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(b) The person who caused the same to be distributed; providéd,
however, that in the case of a fictitious person or club, in addition to such
fictitious name, the true names and addresses of the owners, managers or
agents of the person sponsoring said hand-bill shall also appear thereon.

The petitioner was arrested and tried in a Los Angeles Municipal Court for
violating this ordinance. . . .

Anonymous pamphlets, leaflets, brochures and even books have played an
important role in the progress of mankind. Persecuted groups and sects from time
to time throughout history have been able to criticize oppressive practices and laws
either anonymously or not at all. The obnoxious press licensing law of England,
which was also enforced on the Colonies was due in part to the knowledge that
exposure of the names of printers, writers and distributors would lessen the
circulation of literature critical of the government. The old seditious libel cases in
England show the lengths to which government had to go to find out who was
responsible for books that were obnoxious to the rulers. John Lilburne was
whipped, pilloried and fined for refusing to answer questions designed to get
evidence to convict him or someone else for the secret distribution of books in
England. Two Puritan Ministers, John Penry and John Udal, were sentenced to
death on charges that they were responsible for writing, printing or publishing
books. Before the Revolutionary War colonial patriots frequently had to conceal
their authorship or distribution of literature that easily could have brought down
on them prosecutions by English-controlled courts. Along about that time the
Letters of Junius were written and the identity of their author is unknown to this
day. Even the Federalist Papers, written in favor of the adoption of our
Constitution, were published under fictitious names. It is plain that anonymity has
sometimes been assumed for the most constructive purposes.

We have recently had occasion to hold in two cases that there are times and
circumstances when States may not compel members of groups engaged in the
dissemination of ideas to be publicly identified. Bates v. City of Little Rock, 361
U.S. 516; N.A.A.C.P. v. State of Alabama, 357 U.S. 449. The reason for those
holdings was that identification and fear of reprisal might deter perfectly peaceful
discussions of public matters of importance. This broad Los Angeles ordinance is
subject to the same infirmity. We hold that it, like the Griffin, Georgia, ordinance,
is void on its face. . . .

MCINTYRE V. OHIO ELECTIONS COMMISSION
514 U.S. 334 (1995)

STEVENS, J. . .. On April 27, 1988, Margaret Mclntyre distributed leaflets to
persons attending a public meeting at the Blendon Middle School in Westerville,
Ohio. At this meeting, the superintendent of schools planned to discuss an
imminent referendum on a proposed school tax levy. The leaflets expressed Mrs.
Mclntyre’s opposition to the levy. There is no suggestion that the text of her
message was false, misleading, or libelous. She had composed and printed it on
her home computer and had paid a professional printer to make additional copies.
Some of the handbills identified her as the author; others merely purported to
express the views of “CONCERNED PARENTS AND TAX PAYERS.” Except
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for the help provided by her son and a friend, who placed some of the leaflets on
car windshields in the school parking lot, Mrs. Mclntyre acted independently.

While Mrs. Mclntyre distributed her handbills, an official of the school district,
who supported the tax proposal, advised her that the unsigned leaflets did not
conform to the Ohio election laws. Undeterred, Mrs. McIntyre appeared at another
meeting on the next evening and handed out more of the handbills.

The proposed school levy was defeated at the next two elections, but it finally
passed on its third try in November 1988. Five months later, the same school
official filed a complaint with the Ohio Elections Commission charging that Mrs.
Mclntyre’s distribution of unsigned leaflets violated § 3599.09(A) of the Ohio
Code [which prohibited the distribution of political literature without the name and
address of the person or organization responsible for the distribution]. The
commission agreed and imposed a fine of $100. . . .

Mrs. Mclntyre passed away during the pendency of this litigation. Even though
the amount in controversy is only $100, petitioner, as the executor of her estate,
has pursued her claim in this Court. Our grant of certiorari reflects our agreement
with his appraisal of the importance of the question presented. . . .

Ohio maintains that the statute under review is a reasonable regulation of the
clectoral process. . . .

“Anonymous pamphlets, leaflets, brochures and even books have played an
important role in the progress of mankind.” Talley v. California. Great works of
literature have frequently been produced by authors writing under assumed
names.'”> Despite readers’ curiosity and the public’s interest in identifying the
creator of a work of art, an author generally is free to decide whether or not to
disclose his or her true identity. The decision in favor of anonymity may be
motivated by fear of economic or official retaliation, by concern about social
ostracism, or merely by a desire to preserve as much of one’s privacy as possible.
Whatever the motivation may be, at least in the field of literary endeavor, the
interest in having anonymous works enter the marketplace of ideas unquestionably
outweighs any public interest in requiring disclosure as a condition of entry.
Accordingly, an author’s decision to remain anonymous, like other decisions
concerning omissions or additions to the content of a publication, is an aspect of
the freedom of speech protected by the First Amendment.

... On occasion, quite apart from any threat of persecution, an advocate may
believe her ideas will be more persuasive if her readers are unaware of her identity.
Anonymity thereby provides a way for a writer who may be personally unpopular
to ensure that readers will not prejudge her message simply because they do not
like its proponent. Thus, even in the field of political rhetoric, where “the identity
of the speaker is an important component of many attempts to persuade,” the most
effective advocates have sometimes opted for anonymity. The specific holding in
Talley related to advocacy of an economic boycott, but the Court’s reasoning

192 American names such as Mark Twain (Samuel Langhorne Clemens) and O. Henry (William
Sydney Porter) come readily to mind. Benjamin Franklin employed numerous different pseudonyms.
Distinguished French authors such as Voltaire (Frangois Marie Arouet) and George Sand (Amandine
Aurore Lucie Dupin), and British authors such as George Eliot (Mary Ann Evans), Charles Lamb
(sometimes wrote as “Elia”), and Charles Dickens (sometimes wrote as “Boz”), also published under
assumed names. . . .
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embraced a respected tradition of anonymity in the advocacy of political causes.'®
This tradition is perhaps best exemplified by the secret ballot, the hard-won right
to vote one’s conscience without fear of retaliation. . . .

.. . [Section] 3599.09(A) of the Ohio Code does not control the mechanics of
the electoral process. It is a regulation of pure speech. Moreover, even though this
provision applies evenhandedly to advocates of differing viewpoints, it is a direct
regulation of the content of speech. Every written document covered by the statute
must contain “the name and residence or business address of the chairman,
treasurer, or secretary of the organization issuing the same, or the person who
issues, makes, or is responsible therefor.” Furthermore, the category of covered
documents is defined by their content — only those publications containing speech
designed to influence the voters in an election need bear the required markings.
Consequently, we are not faced with an ordinary election restriction; this case
“involves a limitation on political expression subject to exacting scrutiny.” . . .

When a law burdens core political speech, we apply “exacting scrutiny,” and
we uphold the restriction only if it is narrowly tailored to serve an overriding state
interest. . . .

Nevertheless, the State argues that, even under the strictest standard of review,
the disclosure requirement in § 3599.09(A) is justified by two important and
legitimate state interests. Ohio judges its interest in preventing fraudulent and
libelous statements and its interest in providing the electorate with relevant
information to be sufficiently compelling to justify the anonymous speech ban.
These two interests necessarily overlap to some extent, but it is useful to discuss
them separately.

Insofar as the interest in informing the electorate means nothing more than the
provision of additional information that may either buttress or undermine the
argument in a document, we think the identity of the speaker is no different from
other components of the document’s content that the author is free to include or
exclude. . . . The simple interest in providing voters with additional relevant
information does not justify a state requirement that a writer make statements or
disclosures she would otherwise omit. Moreover, in the case of a handbill written
by a private citizen who is not known to the recipient, the name and address of the
author add little, if anything, to the reader’s ability to evaluate the document’s
message. . . .

Under our Constitution, anonymous pamphleteering is not a pernicious,
fraudulent practice, but an honorable tradition of advocacy and of dissent.
Anonymity is a shield from the tyranny of the majority. It thus exemplifies the
purpose behind the Bill of Rights, and of the First Amendment in particular: to
protect unpopular individuals from retaliation — and their ideas from suppression
— at the hand of an intolerant society. . . .

SCALIA, J. joined by REHNQUIST, C.J. dissenting. The Court’s
unprecedented protection for anonymous speech does not even have the virtue of
establishing a clear (albeit erroneous) rule of law. . . . It may take decades to work

' That tradition is most famously embodied in the Federalist Papers, authored by James
Madison, Alexander Hamilton, and John Jay, but signed “Publius.” Publius’ opponents, the Anti-
Federalists, also tended to publish under pseudonyms. . . .

out the shape of this newly expanded right-to-speak-incognito, even in the
elections field. And in other areas, of course, a whole new boutique of wonderful
First Amendment litigation opens its doors. Must a parade permit, for example, be
issued to a group that refuses to provide its identity, or that agrees to do so only
under assurance that the identity will not be made public? Must a municipally
owned theater that is leased for private productions book anonymously sponsored
presentations? Must a government periodical that has a “letters to the editor”
column disavow the policy that most newspapers have against the publication of
anonymous letters? Must a public university that makes its facilities available for
a speech by Louis Farrakhan or David Duke refuse to disclose the on-campus or
off-campus group that has sponsored or paid for the speech? Must a municipal
“public-access” cable channel permit anonymous (and masked) performers? The
silliness that follows upon a generalized right to anonymous speech has no end. . .

The Court says that the State has not explained “why it can more easily enforce
the direct bans on disseminating false documents against anonymous authors and
distributors than against wrongdoers who might use false names and addresses in
an attempt to avoid detection.” I am not sure what this complicated comparison
means. I am sure, however, that (1) a person who is required to put his name to a
document is much less likely to lie than one who can lie anonymously, and (2) the
distributor of a leaflet which is unlawful because it is anonymous runs much more
risk of immediate detection and punishment than the distributor of a leaflet which
is unlawful because it is false. Thus, people will be more likely to observe a signing
requirement than a naked “no falsity” requirement; and, having observed that
requirement, will then be significantly less likely to lie in what they have signed. .

I do not know where the Court derives its perception that “anonymous
pamphleteering is not a pernicious, fraudulent practice, but an honorable tradition
of advocacy and of dissent.” | can imagine no reason why an anonymous leaflet is
any more honorable, as a general matter, than an anonymous phone call or an
anonymous letter. It facilitates wrong by eliminating accountability, which is
ordinarily the very purpose of the anonymity. . . .

NOTES & QUESTIONS

1. Why Is Anonymity in Speaking Protected by the First Amendment? Talley
and Mclntyre conclude that anonymous speech is protected under the First
Amendment but do so based on different rationales. What are those rationales?
Which rationale seems most persuasive to you?

2. Identification Requirements. In Buckley v. ACLF, 525 U.S. 182 (1999), the
Court struck down part of a Colorado statute requiring individuals handing out
petitions to wear name tags. The Court reasoned:

[T]he name badge requirement forces circulators to reveal their identities at the
same time they deliver their political message, it operates when reaction to the
circulator’s message is immediate and may be the most intense, emotional, and
unreasoned. . . . The injury to speech is heightened for the petition circulator
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because the badge requirement compels personal name identification at the
precise moment when the circulator’s interest in anonymity is the greatest.

In Watchtower Bible & Tract Society v. Village of Stratton, 536 U.S. 150

(2002), a local ordinance required all solicitors of private residences to obtain
a permit, which required that the individuals supply data about their cause as
well as their name, home addresses, and employers or affiliated organizations.
The Supreme Court held that the ordinance violated the First Amendment
because there was insufficient evidence that door-to-door solicitation
significantly increased fraud or crime.
. Anonymity of Petitions. In Doe v. Reed, 130 S. Ct. 1886 (2010), the State of
Washington passed a law that provided rights to same-sex domestic partners.
A group of petitioners, called “Protect Marriage Washington,” collected
signatures to put a referendum on the ballot to nullify the law. The group
collected more than 137,000 signatures, a sufficient amount to put the
referendum (R-71) on the ballot. Several groups sought to obtain copies of the
petition and the names and addresses of the people who signed it. The groups
indicated they planned to post the names online. Protect Marriage Washington
and several signers sought to enjoin the release of the petitions as a violation of
the First Amendment. The Supreme Court held that because the plaintiffs
sought to bar the state from making all referendum petitions available to the
public, the plaintiffs were challenging the disclosure facially rather than as
applied. The Court held that the plaintiffs’ First Amendment interests were
implicated but that their facial challenge to the disclosure was outweighed by
the state’s interest in “preserving the integrity of the electoral process.” The
state’s interest encompassed fraud prevention and “promoting transparency and
accountability in the electoral process.”

The Court left open whether the plaintiffs would prevail on a separate “as

applied” challenge to the disclosure. The plaintiffs’ facial challenge involved
the disclosure requirement generally, without proof of specific harm to specific
plaintiffs. In contrast, an “as applied” challenge would require specific
plaintiffs to prove they were chilled in their speech.
. Anonymity in Cyberspace and “John Doe” Lawsuits. E-mail and the Internet
enable people to communicate anonymously with ease. People can send e-mail
or post messages to electronic bulletin boards under pseudonyms. However,
this anonymity is quite fragile, and in some cases illusory. Websites log the IP
address of the computers of visitors of the site, and these IP addresses can be
traced back to a person. An individual’s Internet Service Provider (ISP) has
information linking IP addresses to particular account holders. Under federal
wiretap law, an ISP must disclose information identifying a particular user to
the government pursuant to a subpoena. However, no subpoena is required for
private parties. An ISP “may disclose a record or other information pertaining
to a subscriber . . . to any person other than a governmental entity.” 18 U.S.C.
§ 2703(c)(1)(A).

In what is known as a “John Doe” lawsuit, plaintiffs can sue to find out the
identity of an anonymous or pseudonymous speaker in order to pursue a
defamation or privacy action. Plaintiffs bring a lawsuit against anonymous

speakers (the John Does) and then seek civil subpoenas or court or.ders to
compel ISPs to reveal the identities of these speakers. Courts must cons1d_er _the
First Amendment rights of the speakers when determining whether plaintiffs
are entitled to discover the identities of speakers people allege have defamed
them or invaded their privacy.'® What standard should courts use to make this
determination? The case below addresses this issue.

DOE v. CAHILL
384 A.2d 451 (Del. 2005)

STEELE, C.J. . . . On November 2, 2004, the plaintiffs below, Patrick and Julia
Cahill, both residents of Smyrna, Delaware, filed suit against four John Doe
defendants asserting defamation and invasion of privacy claims. This appeal
involves only one of the John Doe defendants, John Doe No. 1 below and “Doe”
in this opinion. Using the alias “Proud Citizen,” Doe posted two statements on an
internet website sponsored by the Delaware State News called the
“Smyrna/Clayton Issues Blog” concerning Cahill’s performance as a Clt_y
Councilman of Smyrna. The “Guidelines” at the top of the blog stated “[t]his is
your hometown forum for opinions about public issues.” The first of Doe’s
statements, posted on September 18, 2004, said:

If only Councilman Cahill was able to display the same leadership skills, energy
and enthusiasm toward the revitalization and growth of the fine town of Smyma
as Mayor Schaeffer has demonstrated! While Mayor Schaeffer h.as made great
strides toward improving the livelihood of Smyrna’s citizens, Cahill has devoFed
all of his energy to being a divisive impediment to any kind of cooperative
movement. Anyone who has spent any amount of time with Cahill would be kegnly
aware of such character flaws, not to mention an obvious mental c.iete{‘ioratlon.
Cahill is a prime example of failed leadership — his eventual ousting is exactl_y
what Smyrna needs in order to move forward and establish a community that is
able to thrive on its own economic stability and common pride in its town.

The next day, Doe posted another statement:

Gahill [sic] is as paranoid as everyone in the town thinks he is. The mayor needs
support from his citizens and protections from unfounded attacks. . . .

Pursuant to Superior Court Rule 30, the Cahills sought and obtained IF:ave of
the Superior Court to conduct a pre-service deposition of the owner of tl_le internet
blog, Independent Newspapers. After obtaining the IP addresses associated with
the blog postings from the blog’s owner, the Cahills learned 'that Comecast
Corporation owned Doe’s IP address. An IP address is an electronic number that
specifically identifies a particular computer using the internet. IP addresseg are
often owned by internet service providers who then assign thc?m to subscribers
when they use the internet. These addresses are unique and assigned to only_one
ISP subscriber at a time. Thus, if the ISP knows the time and the date that postings
were made from a specific IP address, it can determine the identity of its subscriber.

1041 yrissa Barnett Lidsky, Silencing John Doe: Defamation and Discourse in Cyberspace, 49
Duke L.J. 855 (2000).
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Armed with Doe’s IP address, the Cahills obtained a court order requiring
Comcast to disclose Doe’s identity. As required by Federal Statute,'” when
Comcast received the discovery request, it notified Doe. On January 4, 2005, Doe
filed an “Emergency Motion for a Protective Order” seeking to prevent the Cahills
from obtaining his identity from Comcast. . . .

It is clear that speech over the internet is entitled to First Amendment
protection. This protection extends to anonymous internet speech. Anonymous
internet speech in blogs or chat rooms in some instances can become the modern
equivalent of political pamphleteering. . . .

It also is clear that the First Amendment does not protect defamatory speech. .
.. Certain classes of speech, including defamatory and libelous speech, are entitled
to no Constitutional protection. . . . Accordingly, we must adopt a standard that
appropriately balances one person’s right to speak anonymously against another
person’s right to protect his reputation. . . .

In this case, this Court is called upon to adopt a standard for trial courts to
apply when faced with a public figure plaintiff’s discovery request that seeks to
unmask the identity of an anonymous defendant who has posted allegedly
defamatory material on the internet. Before this Court is an entire spectrum of
“standards” that could be required, ranging (in ascending order) from a good faith
basis to assert a claim, to pleading sufficient facts to survive a motion to dismiss,
to a showing of prima facie evidence sufficient to withstand a motion for summary
judgment, and beyond that, hurdles even more stringent. . . . [W]e hold that a
defamation plaintiff must satisfy a “summary judgment” standard before obtaining
the identity of an anonymous defendant.

We are concerned that setting the standard too low will chill potential posters
from exercising their First Amendment right to speak anonymously. The
possibility of losing anonymity in a future lawsuit could intimidate anonymous
posters into self-censoring their comments or simply not commenting at all. A
defamation plaintitf, particularly a public figure, obtains a very important form of
relief by unmasking the identity of his anonymous critics. The revelation of
identity of an anonymous speaker “may subject [that speaker] to ostracism for
expressing unpopular ideas, invite retaliation from those who oppose her ideas or
from those whom she criticizes, or simply give unwanted exposure to her mental
processes.” Plaintiffs can often initially plead sufficient facts to meet the good faith
test applied by the Superior Court, even if the defamation claim is not very strong,
or worse, if they do not intend to pursue the defamation action to a final decision.
After obtaining the identity of an anonymous critic through the compulsory
discovery process, a defamation plaintiff who either loses on the merits or fails to
pursue a lawsuit is still free to engage in extra-judicial self-help remedies; more
bluntly, the plaintiff can simply seek revenge or retribution.

Indeed, there is reason to believe that many defamation plaintiffs bring suit
merely to unmask the identities of anonymous critics. As one commentator has
noted, “[t]he sudden surge in John Doe suits stems from the fact that many
defamation actions are not really about money.” “The goals of this new breed of
libel action are largely symbolic, the primary goal being to silence John Doe and

%47 US.C. 551(c)(2) requires a court order to a cable ISP and notice to the ISP subscriber
before an ISP can disclose the identity of its subscriber to a third party.
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others like him.” This “sue first, ask questions later” approach, coupled with a
standard only minimally protective of the anonymity of defendants, will
discourage debate on important issues of public concern as more and more
anonymous posters censor their online statements in response to the likelihood of
being unmasked. . . .

Long-settled doctrine governs this Court’s review of dismissals under Rule
12(b)(6). Under that doctrine, the threshold for the showing a plaintiff must make
to survive a motion to dismiss is low. Delaware is a notice pleading jurisdiction.
Thus, for a complaint to survive a motion to dismiss, it need only give “general
notice of the claim asserted.” A court can dismiss for failure to state a claim on
which relief can be granted only if “it appears with reasonable certainty that the
plaintiff could not prove any set of facts that would entitle him to relief.” On a
motion to dismiss, a court’s review is limited to the well-pleaded allegations in the
complaint. An allegation, “though vague or lacking in detail” can still be
well-pleaded so long as it puts the opposing party on notice of the claim brought
against it. Finally, in ruling on a motion to dismiss under Rule 12(b)(6), a trial
court must draw all reasonable factual inferences in favor of the party opposing the
motion. . . .

We conclude that the summary judgment standard is the appropriate test by
which to strike the balance between a defamation plaintiff’s right to protect his
reputation and a defendant’s right to exercise free speech anonymously. We ac-
cordingly hold that before a defamation plaintiff can obtain the identity of an
anonymous defendant through the compulsory discovery process he must support
his defamation claim with facts sufficient to defeat a summary judgment motion.

... [T]o the extent reasonably practicable under the circumstances, the plaintiff
must undertake efforts to notify the anonymous poster that he is the subject of a
subpoena or application for order of disclosure. The plaintiff must also withhold
action to afford the anonymous defendant a reasonable opportunity to file and
serve opposition to the discovery request. Moreover, when a case arises in the
internet context, the plaintiff must post a message notifying the anonymous
defendant of the plaintiff’s discovery request on the same message board where
the allegedly defamatory statement was originally posted. . . .

[T]lo obtain discovery of an anonymous defendant’s identity under the
summary judgment standard, a defamation plaintiff “must submit sufficient
evidence to establish a prima facie case for each essential element of the claim in
question.” In other words, the defamation plaintiff, as the party bearing the burden
of proof at trial, must introduce evidence creating a genuine issue of material fact
for all elements of a defamation claim within the plaintiff’s control.

Under Delaware law, a public figure defamation plaintiff in a libel case must
plead and ultimately prove that: 1) the defendant made a defamatory statement; 2)
concerning the plaintiff; 3) the statement was published; and 4) a third party would
understand the character of the communication as defamatory. In addition, the
public figure defamation plaintiff must plead and prove that 5) the statement is
false and 6) that the defendant made the statement with actual malice. Finally,
“[p]root of damages proximately caused by a publication deemed libelous need
not be shown in order for a defamed plaintiff to recover nominal or compensatory
damages.” . ..
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[W]e are mindful that public figures in a defamation case must prove that the
defendant made the statements with actual malice. Without discovery of the
defendant’s identity, satisfying this element may be difficult, if not impossible.
Consequently, we do NOT hold that the public figure defamation plaintiff is
required to produce evidence on this element of the claim. We hold only that a
public figure plaintiff must plead the first five elements and offer prima facie proof
on each of the five elements to create a genuine issue of material fact requiring
trial. In other words, a public figure defamation plaintiff must only plead and prove
facts with regard to elements of the claim that are within his control. . . .

Having adopted a summary judgment standard, we now apply it to the facts of
this case. . . .

In deciding whether or not a statement is defamatory we determine, “firsz,
whether alleged defamatory statements are expressions of fact or protected
expressions of opinion; and [second], whether the challenged statements are
capable of a defamatory meaning.” . . .

Applying a good faith standard, the trial judge concluded, “it is enough to meet
the ‘good faith’ standard that the Cahills articulate a legitimate basis for claiming
defamation in the context of their particular circumstances.” He continued “[g]iven
that Mr. Cahill is a married man, [Doe’s] statement referring to him as “Gahill”
might reasonably be interpreted as indicating that Mr. Cahill has engaged in an
extra-marital same-sex affair. Such a statement may form the basis of an actionable
defamation claim.” We disagree. Using a “G” instead of a “C” as the first letter of
Cahill’s name is just as likely to be a typographical error as an intended misguided
insult. Under the summary judgment standard, no reasonable person would
interpret this statement to indicate that Cahill had an extra-marital same-sex affair.
With respect to Doe’s other statements, the trial judge noted:

Again, the context in which the statements were made is probative. [Doe’s]
statements might give the reader the impression that [Doe] has personal
knowledge that Mr. Cahill’s mental condition is deteriorating and that he is
becoming “paranoid.” Given that Mr. Cahill is a member of the Smyrna Town
Council, an elected position of public trust, the impression that he is suffering
from diminished mental capacity might be deemed capable of causing harm to his
reputation, particularly when disseminated over the internet for all of his
constituents to read.

We agree that the context in which the statements were made is probative, but
reach the opposite conclusion. Given the context, no reasonable person could have
interpreted these statements as being anything other than opinion. The guidelines
at the top of the blog specifically state that the forum is dedicated to opinions about
issues in Smyrna. . . .

Accordingly, we hold that as a matter of law a reasonable person would not
interpret Doe’s statements as stating facts about Cahill. The statements are,
therefore, incapable of a defamatory meaning. Because Cahill has failed to plead
an essential element of his claim, he ipso facto cannot produce prima facie proof of
that first element of a libel claim, and thus, cannot satisfy the summary judgment
standard we announce today. . . .
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NOTES & QUESTIONS

1. Postscript. The anonymous speaker in Doe v. Cahill turned out to be Mayor
Schaeffer’s 25-year-old stepdaughter. Her identity was revealed inadvertently
in discovery. The Schaeffers and Cahills were next-door neighbors, and they
had feuded since 2003, Until the mayor’s stepdaughter was unmasked, he had
denied that anybody in his household made the statements against Cabhill.
Subsequently, Cahill settled his defamation lawsuit against Schaeffer’s
stepdaughter.

After the Delaware Supreme Court decision was issued, Patrick and Julia
Cahill were arrested following a shouting match with the Schaeffers. The
Cahills were charged with terroristic threatening, harassment, and disorderly
conduct. They were subsequently acquitted of these charges, but Patrick Cahill
was convicted of violating a police order to avoid contacting the Schaeffers. He
was fined $100 and sentenced to a year of probation.

2. The Standard for Unmasking an Anonymous Speaker. Courts have
established different standards for a plaintiff to find out the identity of an
anonymous speaker. The most common include:

(a) The Motion to Dismiss Standard. The plaintiff must establish that
the case would survive a motion to dismiss. See Columbia Insurance
Co. v. Seescandy.com, 185 F.R.D. 573 (N.D. Cal. 1999).

(b) The Prima Facie Case Standard. The plaintiff must produce
evidence showing a prima facie case on all elements and must
demonstrate that revealing the identity of the anonymous speaker will
not severely harm the speaker’s free speech or privacy rights and will
be “necessary to enable plaintiff to protect against or remedy serious
wrongs.” Highfields Capital Mgmt., LP v. Doe, 385 F. Supp. 2d 969
(N.D. Cal. 2005); Dendrite Int'l v. Doe No. 3,775 A.2d 756 (N.J. Super.
App. Div. 2001).

(¢) The Summary Judgment Standard. The plaintiff must prove the case
could survive a motion for summary judgment. See Doe v. Cahill,
supra.

(d) The Variable Standard. This standard varies depending upon the
nature of the speech, with commercial speech being protected by a
much lower standard than non-commercial speech. See In re
Anonymous Online Speakers, 611 F.3d 653 (9th Cir. 2010) (known as
the “Quixtar” case).

What are the pros and cons of each approach?

3. The Identities of Third Parties to the Litigation. In Doe v. 2TheMart.com, Inc.
140 F. Supp. 2d 1088 (W.D. Wash. 2001), shareholders of 2TheMart.com, Inc.
brought a derivative class action against the corporation. The company, in
preparing its defense, subpoenaed the identity of 23 anonymous speakers who
posted messages on an online message board. These postings were very critical

243



244 ] CHAPTER 3. PRIVACY AND THE MEDIA

of 2TheMart. One of the anonymous speakers challenged the subpoena. The
court concluded:

The Court will consider four factors in determining whether the subpoena
should issue. These are whether: (1) the subpoena seeking the information was
issued in good faith and not for any improper purpose, (2) the information
sought relates to a core claim or defense, (3) the identifying information is
directly and materially relevant to that claim or defense, and (4) information
sufficient to establish or to disprove that claim or defense is unavailable from
any other source. . ..

Only when the identifying information is needed to advance core claims or
defenses can it be sufficiently material to compromise First Amendment rights.
If the information relates only to a secondary claim or to one of numerous
affirmative defenses, then the primary substance of the case can go forward
without disturbing the First Amendment rights of the anonymous Internet users.

The information sought by TMRT does not relate to a core defense. Here,
the information relates to only one of twenty-seven affirmative defenses raised
by the defendant, the defense that “no act or omission of any of the Defendants
was the cause in fact or the proximate cause of any injury or damage to the
plaintiffs.” . . .

[Moreover,] TMRT has failed to demonstrate that the identity of the Internet
users is directly and materially relevant to a core defense. These Internet users
are not parties to the case and have not been named as defendants as to any
claim, cross-claim or third-party claim. . . .

Should the standard for unmasking non-parties to the litigation be stricter than
that for parties to a case?

. Can Being Anonymous Online Be Criminalized? In ACLU v. Miller, 977 F.
Supp. 1228 (N.D. Ga. 1997), plaintiffs challenged a law that criminalized
falsely identifying oneself in online communications. The court held that the
law ran afoul of the First Amendment:

Defendants allege that the statute’s purpose is fraud prevention, which the Court
agrees is a compelling state interest. However, the statute is not narrowly
tailored to achieve that end and instead sweeps innocent, protected speech
within its scope. Specifically, by its plain language the criminal prohibition
applies regardless of whether a speaker has any intent to deceive or whether
deception actually occurs. Therefore, it could apply to a wide range of
transmissions which “falsely identify” the sender, but are not “fraudulent”
within the specific meaning of the criminal code. . . .

. The WHOIS Database. Currently, the Internet Corporation for Assigned
Names and Numbers (ICANN) Registrar Accreditation Agreement (RAA)
requires that the identity and addresses of domain name holders be publicly
disclosed, as well as the identities, addresses, e-mail addresses, and telephone
numbers for technical and administrative contacts. Domain names are the
names assigned to particular websites (e.g., cnn.com). In other words, an
individual who wants to create her own website must publicly disclose personal
information and cannot remain anonymous. The registration scheme extends to
anyone who owns a domain name, including commercial services and
publishers of political newsletters.
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Dawn Nunziato observes that the ICANN identification policy was enacted
“[a]t the behest of interested intellectual property owners, who were concerned
about their ability to police infringing content on the Internet.” She argues:

Because of the important role anonymous speech serves within expressive
forums — which in turn are integral to democratic governments — ICANN
should, in reevaluating its policies to accord meaningful protection for freedom
of expression, revise its policy requiring domain name holders publicly to
disclose their names and addresses. While protecting anonymous Internet
speech is clearly an important component of free speech within the United
States, it is even more impottant for [CANN to protect the identity of speakers
from countries that are more inclined to retaliate against speakers based on the
ideas they express.

Nunziato suggests that ICANN should still collect registrants’ names and
addresses, but only make public their e-mail addresses. Only upon a
“heightened showing by a rights holder” should ICANN release a registrant’s
name and address."”

Should registrants of Internet domain names be able to obtain “proxy
registrations” that hide their information from the general public? In February
2005, the National Telecommunication and Information Administration of the
Department of Commerce decided that registrars, such as Go Daddy, could not
offer proxy registrations for the U.S. domain. Does this decision implicate First
Amendment interests?

6. Anonymity vs. Pseudonymity. Tal Zarsky argues that anonymity “come([s] at a
high price to society” because “[i]n an anonymous socicty where locations,
interactions, and transactions are hidden behind a veil of anonymity, the lack
of accountability will spread to all areas of conduct, interfering with the
formation of business and other relationships and allowing individuals to act
without inhibitions.” Zarsky contends that “traceable pseudonymity” is
preferable because it “allows us to interact with consistent personalities™ yet
protects our “physical identity” and because it provides “accountability with
partial anonymity.”'”” What are the relative benefits and costs of traceable
pseudonymity versus anonymity?

(b) Reporter’s Privilege

Another instance where anonymity plays an important role in promoting First
Amendment rights is anonymity of sources who share information with journalists.
One of the most famous anonymous sources was Deep Throat, the source that
revealed information about the Watergate burglary and cover-up by the Nixon
Administration to Bob Woodward and Carl Bernstein, reporters at The Washington
Post. Their reporting ultimately lead to President Nixon’s resig-nation.

1% Dawn C. Nunziato, Freedom of Expression, Democratic Norms, and Internet Governance,
52 Emory L.J. 187,202, 257, 259 (2003).

Y7 Tal Z. Zarsky, Thinking Ouiside the Box: Considering Transparency, Anonymity, and
Pseudonymity as Overall Solutions to the Problems of Information Privacy in the Internet Society,
58 U. Miami L. Rev. 991, 1028, 1032, 1044 (2004).
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In criminal and civil cases, there are often demands on journalists to reveal the
identity of an anonymous source. Journalists have sought protection from
divulging the information in what is called “reporter’s privilege,” “journalist
privilege,” or “journalist-source privilege.”

First Amendment and Federal Recognition of Reporter’s Privilege. In
Branzburg v. Hayes, 408 U.S. 665 (1972), the Supreme Court held that there is no
First Amendment reporter’s privilege against grand jury requests for evidence.
However, at the conclusion of the opinion, the Court noted that:

[N]ews gathering is not without its First Amendment protections, and grand jury
investigations if instituted or conducted other than in good faith, would pose
wholly different issues for resolution under the First Amendment. . . . Grand juries
are subject to judicial control and subpoenas to motions to quash. We do not
expect courts will forget that grand juries must operate within the limits of the
First Amendment as well as the Fifth.

Justice Powell, the swing vote in the 5-4 majority, wrote a concurrence to note
that the “Court does not hold that newsmen, subpoenaed to testify before a grand
jury, are without constitutional rights with respect to the gathering of news or in
safeguarding their sources. . . . In short, the courts will be available to newsmen
under circumstances where legitimate First Amendment interests require
protection.” Powell wrote that privilege claims should be assessed “by the striking
of a proper balance between freedom of the press and the obligation of all citizens
to give relevant testimony with respect to criminal conduct. The balance of these
vital constitutional and societal interests on a case-by-case basis accords with the
tried and traditional way of adjudicating such questions.”

Following Branzburg, many federal circuit courts have recognized a qualified
reporter’s privilege. The reporter’s privilege has fared much better in civil cases
than in criminal ones.

State Recognition of Reporter’s Privilege. In the states, the reporter’s
privilege has been recognized, with sources in state constitutions, state statutes,
and common law. Forty-nine states and the District of Columbia have recognized
it In most states, there is a qualified reporter’s privilege, which can be
overridden if the government establishes that it has no alternative way to obtain
the information and that there is a compelling interest to do so. About 13 states
have an absolute privilege, which cannot be overridden.

Currently, there is no reporter’s privilege recognized under the Federal Rules
of Evidence. In calling for such a privilege Geoffrey Stone argues that at “the hands
of unrestrained federal prosecutors, journalists have taken a serious battering.” He
contends:

A strong and effective journalist-source privilege is essential to a robust and
independent press and to a well-functioning democratic society. It is in society's
interest to encourage those who possess information of significant public value to

108 Geoffrey R. Stone, We Need a Federal Journalist-Source Privilege NOW, Huffington Post
(Feb. 21, 2007), http://www.huffingtonpost.com/geoffrey-r-stone/we-need-a-federal-
journal b 41747 html.
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convey it to the public, but without a journalist-source privilege, such
communication will often be chilled because sources fear retribution,
embarrassment or just plain getting “involved.”!%

Do you think that such a privilege should exist? Would sources with important
information about companies come forward if they risked potential losing their
jobs? Would sources come forward with information about the government if they
risked criminal prosecution? On the other hand, if sources remain anonymous,
would that allow them to divulge information and escape punishment?

The Valerie Plame Leak. In 2003, when former Ambassador Joseph Wilson
disputed White House claims about weapons of mass destruction in Iraq. White
House officials leaked to several reporters the fact that his wife, Valerie Plame,
was a CIA agent, blowing her cover. Among the journalists receiving the
information was the conservative pundit Robert Novak as well as Time magazine
reporter Matthew Cooper and New York Times reporter Judith Miller.

Leaking the identity of a CIA agent is a crime, and a grand jury was convened
to investigate. It subpoenaed from the reporters the identities of their sources.
Cooper and Miller refused to comply with the subpoenas. District Court Judge
Thomas Hogan ordered that the reporters comply or else face jail time for
contempt. Time magazine announced that against the wishes of Cooper, it would
turn over his notes. Should the journalists be required to hand over the notes?

The leak in this case was not by a source desiring to blow the whistle or reveal
government corruption. Instead, the leak was done by government officials to
retaliate against Wilson. Should leaks for purposes such as this one be denied the
protection of reporter’s privilege? If so, how would such an exception be defined?

Should the focus be on whether it is a crime to leak? In many instances, leaking
is a crime, such as the Pentagon Papers leak as well as the leak by Edward
Snowden. Should the focus be on whether the leak is in the public interest? How
should the public interest be defined?

2. PRIVACY OF READING AND INTELLECTUAL
EXPLORATION

Privacy is also central to the exploration of ideas. Neil Richards contends that
the First Amendment protects what he calls “intellectual privacy.” According to
Richards:

Intellectual privacy is the ability, whether protected by law or social
circumstances, to develop ideas and beliefs away from the unwanted gaze or
interference of others. Surveillance or interference can warp the integrity of our
freedom of thought and can skew the way we think, with clear repercussions
for the content of our subsequent speech or writing. !

To what extent does the First Amendment protect a person’s right to privacy
in reading, Web-surfing, and exploration of ideas?

109
.
1% Neil M. Richards, Intellectual Privacy, 87 Tex. L. Rev. 387, 389 (2008).
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STANLEY V. GEORGIA
394 U.S. 557 (1969)

MARSHALL, J. . . . An investigation of appellant’s alleged bookmaking activities
led to the issuance of a search warrant for appellant’s home. Under authority of
this warrant, federal and state agents secured entrance. They found very little
evidence of bookmaking activity, but while looking through a desk drawer in an
upstairs bedroom, one of the federal agents, accompanied by a state officer, found
three reels of eight-millimeter film. Using a projector and screen found in an
upstairs living room, they viewed the films. The state officer concluded that they
were obscene and seized them. Since a further examination of the bedroom
indicated that appellant occupied it, he was charged with possession of obscene
matter and placed under arrest. He was later indicted for “knowingly hav(ing)
possession of . . . obscene matter” in violation of Georgia law. Appellant was tried
before a jury and convicted. . . .

Appellant argues here . . . that the Georgia obscenity statute, insofar as it
punishes mere private possession of obscene matter, violates the First Amendment.
. . . [W]e agree that the mere private possession of obscene matter cannot
constitutionally be made a crime. . . .

It is true that Roth does declare, seemingly without qualification, that obscenity
is not protected by the First Amendment. That statement has been repeated in
various forms in subsequent cases. However, neither Roth nor any subsequent
decision of this Court dealt with the precise problem involved in the present case.
Roth was convicted of mailing obscene circulars and advertising, and an obscene
book, in violation of a federal obscenity statute. . . . None of the statements cited
by the Court in Roth for the proposition that “this Court has always assumed that
obscenity is not protected by the freedoms of speech and press” were made in the
context of a statute punishing mere private possession of obscene material; the
cases cited deal for the most part with use of the mails to distribute objectionable
material or with some form of public distribution or dissemination. Moreover, none
of this Court’s decisions subsequent to Roth involved prosecution for private
possession of obscene materials. Those cases dealt with the power of the State and
Federal Governments to prohibit or regulate certain public actions taken or
intended to be taken with respect to obscene matter. . . .

In this context, we do not believe that this case can be decided simply by citing
Roth. . ..

It is now well established that the Constitution protects the right to receive
information and ideas. “This freedom (of speech and press) . . . necessarily protects
the right to receive. . . .” This right to receive information and ideas, regardless of
their social worth, is fundamental to our free society. Moreover, in the context of
this case — a prosecution for mere possession of printed or filmed matter in the
privacy of a person’s own home — that right takes on an added dimension. . . .

These are the rights that appellant is asserting in the case before us. He is
asserting the right to read or observe what he pleases — the right to satisfy his
intellectual and emotional needs in the privacy of his own home. He is asserting
the right to be free from state inquiry into the contents of his library. Georgia
contends that appellant does not have these rights, that there are certain types of

?_—_—
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materials that the individual may not read or even possess. Georgia justifies this
assertion by arguing that the films in the present case are obscene. But we think
that mere categorization of these films as “obscene” is insufficient justification for
such a drastic invasion of personal liberties guaranteed by the First and Fourteenth
Amendments. Whatever may be the justifications for other statutes regulating
obscenity, we do not think they reach into the privacy of one’s own home. If the
First Amendment means anything, it means that a State has no business telling a
man, sitting alone in his own house, what books he may read or what films he may
watch. Our whole constitutional heritage rebels at the thought of giving
government the power to control men’s minds. . . .

We hold that the First and Fourteenth Amendments prohibit making mere
private possession of obscene material a crime. Rozk and the cases following that
decision are not impaired by today’s holding. As we have said, the States retain
broad power to regulate obscenity; that power simply does not extend to mere
possession by the individual in the privacy of his own home. Accordingly, the
judgment of the court below is reversed and the case is remanded for proceedings
not inconsistent with this opinion.

NOTES & QUESTIONS

1. Possession of Obscenity Outside the Home. Stanley possessed obscene ma-
terial that Georgia could constitutionally outlaw because the First Amendment
does not protect obscenity. According to the Court, states can ban obscene films
outside the home. Thus, were Stanley to step outside the door with his films, a
police officer could arrest him. Should Stanley’s location inside his home make
any difference? Suppose Stanley possessed and used illegal narcotics in his
home. Does the state have any business telling a person, sitting alone in her
home, what substances she may or may not ingest?

2. The Limits of Stanley. In Osborne v. Ohio, 495 U.S. 103 (1990), the Court held
that the rule in Stanley does not apply to the possession of child pornography
in the home:

In Stanley, Georgia primarily sought to proscribe the private possession of
obscenity because it was concerned that obscenity would poison the minds of
its viewers. We responded that “[w]hatever the power of the state to control
public dissemination of ideas inimical to the public morality, it cannot
constitutionally premise legislation on the desirability of controlling a person’s
private thoughts.” The difference here is obvious: The State does not rely on a
paternalistic interest in regulating Osborne’s mind. Rather, Ohio has enacted §
2907.323(A)(3) in order to protect the victims of child pornography; it hopes to
destroy a market for the exploitative use of children.

3. The First Amendment and Postal Mail. In Lamont v. Postmaster General of

the United States, 381 U.S. 301 (1965), a 1962 federal statute required that all
mail (except sealed letters) that originates or is prepared in a foreign country
and is determined by the Secretary of the Treasury to be “communist political
propaganda” be detained at the post office. The addressee would be notified of
the matter, and the mail would be delivered to the addressee only upon her



E. PRIVACY PROTECTIONS FOR ANONYMITY AND RECEIPT OF IDEAS | 251

250 f CHAPTER 3. PRIVACY AND THE MEDIA

request. The Court struck down the statute on First Amendment grounds:

We rest on the narrow ground that the addressee in order to receive his mail
must request in writing that it be delivered. This amounts in our judgment to an
unconstitutional abridgment of the addressee’s First Amendment rights. The
addressee carries an affirmative obligation which we do not think the
Government may impose on him. This requirement is almost certain to have a
deterrent effect, especially as respects those who have sensitive positions. Their
livelihood may be dependent on a security clearance. Public officials like
schoolteachers who have no tenure, might think they would invite disaster if
they read what the Federal Government says contains the seeds of treason.
Apart from them, any addressee is likely to feel some inhibition in sending for
literature which federal officials have condemned as “communist political
propaganda.” The regime of this Act is at war with the “uninhibited, robust, and
wide-open debate and discussion” that are contemplated by the First
Amendment.

4. Anonymous Reading and Receiving of Ideas. In Tattered Cover, Inc. v. City
of Thornton, 44 P.3d 1044 (Colo. 2002), law enforcement officials (local City
of Thornton police and a federal DEA agent) suspected that a
methamphetamine lab was being operated out of a trailer home. On searching
through some garbage from the trailer, an officer discovered evidence of drug
operations and a mailing envelope from the Tattered Cover bookstore addressed
to one of the suspects (Suspect A). There was an invoice and order number
corresponding to the books shipped in the envelope, but no evidence about what
those books were. Subsequently, a search warrant was obtained for the trailer
home. In the bedroom, the police discovered a methamphetamine laboratory
and drugs. Although there were a number of suspects, the police believed that
Suspect A occupied the bedroom. Among the items seized from the bedroom
were two books: Advanced T echniques of Clandestine Psychedelic and
Amphetamine Manufacture, by Uncle Fester, and The Construction and
Operation of Clandestine Drug Laboratories, by Jack B. Nimble.

The officers believed that these books were the ones mailed to Suspect A in
the mailing envelope from the Tattered Cover found in the trash. The officers
served The Tattered Cover with a DEA administrative subpoena, but Tattered
Cover refused to comply, citing concern for its customers’ privacy and First
Amendment rights. The City then obtained a search warrant to search the
bookstore’s records. The Tattered Cover sued to enjoin the officers from
executing the warrant.

The Colorado Supreme Court held that Colorado’s First Amendment
protects “the right to receive information and ideas.” According to the court,
“Everyone must be permitted to discover and consider the full range of

expression and ideas available in our ‘marketplace of ideas.” ” The court further
reasoned:

Bookstores are places where a citizen can explore ideas, receive information,
and discover myriad perspectives on every topic imaginable. When a person
buys a book at a bookstore, he engages in activity protected by the First
Amendment because he is exercising his right to read and receive ideas and
information. Any governmental action that interferes with the willingness of

customers to purchase books, or booksellers to sell books, thus implicates First

Amendment concerns. . . . .
The need to protect anonymity in the context of the First Amendment has

particular applicability to book-buying ac'tivity. ... The right to engafe ;1;
expressive activities anonymously, Wlthou.t government 1.ntru51(} -
observation, is critical to the protection of the .Fl'rst Amendment rlghts of boo

buyers and sellers, precisely because of the chllhng'effef:ts of sugh dlsclosurehs.
Search warrants directed to bookstores, demandlpg information aboEt t e%
reading history of customers, intrude upon the F}rst Amendment 1?%, ts o

customers and bookstores because compelled Q1sclosure of book- uylndg
records threatens to destroy the anonymity upon which many customers depend.

In contrast to the U.S. Supreme Court, which held in Zurcher v. Stanford
Daily, 436 U.S. 547 (1978) that First Amendment concerns of gogleljmfnent
searches of expressive material can be satisfied by the government o t?lnllilg e:
search warrant, the Colorado Supreme C01_1rt C(_)ncluded the state’s 1rs’ ,
Amendment “requires a more substantial just1ﬁcat1.0n from the governmer};,
which must “demonstrate a sufficiently .compelhng_ need for the specific
customer purchase record sought from the innocent, third-party book(slto;e:[ N

In applying this standard to the facts of the case, thq court note At ta the
government desired the evidence about the books to link Suspect 0 rte
master bedroom where the lab was located alon_g with the books. The cou é
however, concluded that physical evidence and witnesses could have been use

ish this fact.
° 63l"slzi]:)lclistl;talso argued that proof that SuspecF A purchased the books would
link him to the crime. But the court rejected this argument:

The dangers, both to Suspect A and to .the book-buying public, of.perm1t}1ngf
the government to access the information it seeks, and to use this proo tc;
purchase as evidence of Suspect A’s guilt, are grave. Assuming that Suspec ;
purchased the books in question, he may have dor}e S0 for.an.y ofa numbe?r 0
reasons, many of which are in no way linked to his commission of any crlmled.
He might have bought them for a friend or roommate, unaware that tl}ley wtc))u
subsequently be placed in the vicinity of an 1lle;ga1 drug lgb. He m1ght 1ave eer;
curious about the process of making drugs, without hav%ng any intention to ﬁct
on what he read. It may be that none of these scenarios is as likely as ; a
suggested by the City, that Suspect A bought the books 1nEend1ng to lége_ t err;
to help him make an illegal drug. Nonethe}ess, Colprgdo s loqg tra 1‘cl1onﬂ<1)e
protecting expressive freedoms cautions against permitting the City to seize
Tattered Cover’s book purchase record. . . .

Do you agree with the decision in Tattered Cover that, in addition to the right
to speak anonymously, there is also a right to read anonymously? D(_)e§ such 3
right follow logically from the Supreme Court’s freedom of association an

anonymity cases? _ ‘
Consider the following argument by Julie Cohen:

For the most part, First Amendment jurisprudence has defined readers’ rights
only incidentally. Historically, both courts and commentators have been more
concerned with protecting speakers than with protecting readers. . . .
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When the two readers choose to express their own views, the First
Amendment protects both speakers equally. Logically, that zone of protection CHAPTER 4
should encompass the entire series of intellectual transactions through which sERERE =R
they formed the opinions they ultimately chose to express. Any less protection

would chill inquiry, and as a result, public discourse, concerning politically and
socially controversial issues — precisely those areas where vigorous public P RI VA CY AN D LA W
debate is most needed, and most sacrosanct. . . .
The freedom to read anonymously is just as much a part of our tradition, and | E N F OR CE M E N T
the choice of reading materials just as expressive of identity, as the decision to
use or withhold one’s name.

How far can the rationale of Tattered Cover be extended? Suppose the police
obtained a search warrant for one’s home and sought to seize a person’s diary?
Would such a seizure be subject to strict scrutiny? What about the search of
one’s computer, which can reveal anonymous speech as well as one’s online
reading activities? Isn’t the government’s questioning of various witnesses to
whom a person spoke also likely to interfere with that person’s expressive CHAPTER OUTLINE

tivities? Wh ks diff they)?
activities y are books different (or are they) A. THE FOURTH AMENDMENT AND EMERGING TECHNOLOGY

1. How the Fourth Amendment Works
(a) Applicability: Searches and Seizures
(b) Reasonable Searches and Seizures
| (c) Enforcement: The Exclusionary Rule and Civil Remedies
(d) Subpoenas and Court Orders
2. Wiretapping, Bugging, and Beyond
3. The Reasonable Expectation of Privacy Test
(a) The Third Party Doctrine
(b) Items Abandoned or Exposed to the Public
(c) Surveillance and the Use of Sense Enhancement Technologies
B. INFORMATION GATHERING ABOUT FIRST AMENDMENT ACTIVITIES
C. FEDERAL ELECTRONIC SURVEILLANCE LAW
1. Section 605 of the Federal Communications Act
2. Title TIT
3. The Electronic Communications Privacy Act
(a) The Wiretap Act
(b) The Stored Communications Act
(c) The Pen Register Act
4. The Communications Assistance for Law Enforcement Act

5. The USA Patriot Act

"1 Julie E. Cohen, 4 Right to Read Anonymously: A Closer Look at “Copyright Management”
in Cyberspace, 28 Conn. L. Rev. 981 (1996); see also Marc Jonathan Blitz, Constitutional Safeguards
For Silent Experiments in Living Libraries, the Right to Read, and a First Amendment Theory for an
Unaccompanied Right to Receive Information, 74 U. Mo. Kan. City L. Rev. 799, 881-82 (2006).

6. State Electronic Surveillance Law
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